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NOV 30 2009

Attorneys for Plaintiff, Paddison Scenic Properties, L.C.
IN THE DISTRICT COURT OF THE SECOND JUDICAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
PADDISON SCENIC PROPERTIES, L.C. ) Ca<eNO.CV-09-C
)

V3 990 6

) COMPLAINT FOR DECLARATORY

Plaintiff,
vs.

IDAHO COUNTY, a political subdivision
of the State of Idaho,

) RELIEF
)
) Fee: A - $88.00
)
)

)
)

)
)
)
)

Defendant.

--------------------------)
COME NOW the Plaintiff, Paddison Scenic Properties, L.C. ("Plaintiff'), by and
through their attorney of record, Fritz X. Haemmerle of Haemmerle & Haemmerle,
P.L.L.C., and complain and allege as follows:
JURISDICTION AND VENUE
1.

Plaintiff, Paddison Scenic Properties, L.C. ("Paddison"), owns certain real

property in Idaho County.
2.

Defendant, Idaho County, is a political subdivision of the State of Idaho,

County of Blaine.

COMPLAINT FOR DECLARATORY RELIEF -1

GENERAL ALLEGATIONS
3.

Paddison is the successor in interest to Alberta Cleveland Krahn and

Richard Krahn, and to Mary E. Reed (collectively "predecessors"). Both predecessors
granted right-of-way deeds to the United States of America, true and correct copies of
which are attached hereto as Exhibits A and B (collectively "right of way" or "deeds").

4.

In each of the deeds, the predecessors dedicated a right of way through

Paddison's property for the "Coolwater Ridge Project."

The right of way is now

commonly also referred to as Forest System Road No. 317.
5.

The right of way was granted, in pertinent part, "for the construction,

repair, maintenance, and operation of a common, main, or State public highway." The
deeds provided that the predecessors "hereby dedicate the said right of way to the general
public for all road and highway purposes provided for in the laws of the State of Idaho."

CLAllWFORDECLARATORYJUDGMENT
6.

The Plaintiff restates and alleges the allegations contained paragraphs 1

through 5 and incorporates each allegation into Count One.

7.

The County never accepted the dedication of the right of way to the general

public for all road and highway purposes provided for in the laws of the State of Idaho.
8.

The County has never adopted a resolution accepting the right of way.

9.

The County has never recorded a public right of way plat for the right of

10.

The County has never entered an order laying out, altering, or opening the

way.

right of way as a highway.

COMPLAINT FOR DECLARATORY RELIEF -2

o
1L

The County has never included the right of way on the official map of the

county or highway district system.
12.

The County has never reported on the condition of any work, construction,

maintenance or repair of the right of way nor has the county ever performed such work,
construction, maintenance, or repair on such right of way.
13.

The County has never worked or kept up the right of way at the expense of

the public.
14.

Since the County never accepted the dedication of the right of way, the right

of way identified in the deeds is not a road and/or highway established or provided for under
the laws of the State of Idaho.

DEMAND FOR ATTORNEY FEES AND COSTS
15.

As a result of the City's actions, the Plaintiffs have had to retain counsel.

For services rendered, the Petitioners are entitled to attorney fees and costs should they
prevail in this action pursuant to Idaho Code Sections 12-117, 12-121, and pursuant to
Rule 54 of the Idaho Rules of Civil Procedure.

RIGHT TO AMEND
The Plaintiff reserves the right to amend this Complaint in any respect as motion
practice and discovery proceed in this matter.
WHEREFORE, the Plaintiff prays for the following relief:
A.

On the Complaint for Declaratory Relief, a finding that the right of way
identified in the deeds is not a public road or highway under the laws of
the State of Idaho;

COMPLAINT FOR DECLARATORY RELIEF -3

()
B.

For an award of reasonable costs and attorneys' fees pursuant to
applicable law, including but not limited to Idaho Code Sections 12-123
and Idaho Rule of Civil Procedure 54; and

C.

For such other and further relief as the Court deems just and equitable.

RESPECTFULLY SUBMITTED

thi~y of November, 2009.
HAEMMERLE & HAEMMERLE, P.L.L.C.

By:

~~~~:::::::::::=====-

COMPLAINT FOR DECLARATORY RELIEF-4
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3
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~!Joc
IDAHO COUNTY
PROSECUTING ATTORNEY'S OFFICE
416 W. MAIN STREET
PO Box 463
GRANGEVILLE. ID 83530
PHONE: (208) 983-01 66
FAX: (208) 983-391 9

-t.M.

IDAHO COUNTY DISTRICT COURT

it~)"~

"",.I .....;
""'I

AT-.-.J

,1)

FILED
O'CLOCK

DEC 11 2009
ROSE E. GEHRING
K

STRICT COURT
DEPlJ1Y

KIRK A. MACGREGOR' PROSECUTING ATTORNEY
ADAM H. GREEN· DEPUTY PROSECUTING ATTORNEY

5
6

7
8

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

9

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

10
11
12
13
14
15

PADDISON SCEN1C PROPERTIES, L.C. )
)
Plaintiff,
)
)
-vs)
)
IDAHO COUNTY, a political subdivision )
of the State of Idaho,
)
)
Defendant.
)
)

Case No. CV 39906
ANSWER TO COMPLAINT FOR
DECLARATORY RELIEF

16

COMES NOW, Idaho County, by and through Kirk A. MacGregor, the Idaho County

17

Prosecuting Attorney the attorney for the Defendant, Idaho County, and hereby answers the Complaint

18

for Declaratory Relief filed on November 30, 2009 as follows, to wit:

19

1. The Complaint fails to state a claim upon which relief can be granted.

20

In answer to the specific paragraphs of the complaint the defendant hereby answers as follows:

21

1. The defendant admits paragraphs 2, 6 and 11.

22

2. The defendant hereby denies paragraphs 7,8,9, 10, 14 and 15.

23

3. The defendant is without sufficient information to form a belief as to the truth thereof

24

regarding paragraphs 1,3,4,5, 12 and 13.

25
26
27

. RIGHT TO AMEND
1. The defendant reserves the right to amend this Answer in any respect as motion practice and
discovery proceed in this matter..

28
ANSWER TO COMPLAINT FOR
DECLARATORY RELIEF - 1

1

WHEREFORE, the defendant prays for the following relief.

2

FIRST: That the plaintiffs complaint be dismissed with prejudice.

3

SECOND: That the defendant be awarded its costs, including reasonable attorneys fees

4

pursuant to applicable law.

5

THIRD: For such other and further relief as the court deems just and equitable.

6

DATED this.JL day of December, 2009.

7

IDAHO C UNTY PROSECUTING
ATTO EY'S OFFICE

8

B~.--~~---------------

RK A. MACGREGOR, ISB #3880
daho County Prosecuting Attorney

9
10
11

CERTIFICATE OF SERVICE

12

The undersigned hereby certifies that a true and correct copy of the foregoing document was
served upon the following person(s) in the manner indicated below on the /I day of December,
2009:

13
14
15

FRITZ X. HAEMMERLE
PO Box 1800
Hailey, ID 83333
FAX (208) 578-0564

U.S. Mail, First Class, Postage Prepaid
Via Facsimile

16
17
18
BY:h=~~~

19
20
21
22
23
24
25
26
27
28
ANSWER TO COMPLAINT FOR
DECLARATORY RELIEF - 2

____________________

1
2
3

4

•. f
1

IDAH ~Uff DISTRICT COURT
..
FILED

IDAHO COUNTY
PROSECUTING ATTORNEY'S OFFICE

AT.

416 W. MAIN STREET
PO Box 463
GRANGEVILLE. ID 83530
PHONE: (208)98~166
FAX: (208) 983-391 9

FEBO~;C;O 0

.M.

KIRK A. MACGREGOR - PROSECUTING ATTORNEY
ADAM H. GREEN - DEPUTY PROSECUTING ATTORNEY

5

6

7
8

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

9

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

10

11
12

13

14
15

PADDISON SCENIC PROPERTIES, L.C. )
)
Plaintiff,
)
)
-vs)
)
IDAHO COUNTY, a political subdivision )
of the State of Idaho,
)
)
Defendant.
)
)

Case No. CV 39906
ANSWERS TO PLAINTIFF'S REQUEST FOR
INTERROGATORIES; REQUEST FOR
PRODUCTION; AND REQUEST FOR
ADMISSIONS

16

COMES NOW, Idaho County, by and through Kirk A. MacGregor, the Idaho County

17

Prosecuting Attorney the attorney for the Defendant, Idaho County, and hereby answers the Plaintiff s

18

Requests For Interrogatories; Request For Production; and Request For Admissions as follows, to wit:

19

INTERROGATORIES

20

INTERROGATORY NO.1: Please state the name, residence and business address, and

21

telephone numbers of each and every person who you know or have reason to believe has knowledge

22

of relevant facts relating to the subject matter of this lawsuit, the cause thereof, or the damages resulting

23

therefrom, and for each such person state whether you have spoken with said person about the

24

substance of this action, and if so whether any oral or written statement has been obtained from said

25

person, identifY all documents obtained by you from said person or know to be in the possession of said

26

person, and state in detail the substance of the information each person possesses relating to the subject

27

matter of the lawsuit.

28
ANSWER'S TO PLAINTIFF'S REQUESTS
FOR INTERROGATORIES ... - 1

II
1
2

ANSWER: 1.

Gene Meinen, Idaho County Road Supervisor, Idaho County Courthouse,

Grangeville, Idaho;

3
4

o

l)

2. RobertaL. Morin, Clearwater National Forest Region 1,12730 Highway 12, Orofino, Idaho
83544;

5

3. Joe Bonn, Clearwater National Forest Region 1, 12730 Highway 12,Orofino,Idaho 83544;

6

INTERROGATORY NO.2:

7

telephone number of each and every person who you expect to call as a witness at trial.

8

ANSWER:

9

Grangeville, Idaho;

10
11

Please state the name, residence and business address and

1. Gene Meinen, Idaho County Road Supervisor, Idaho County Courthouse,

2. Roberta L. Morin, Clearwater National Forest Region 1, 12730 Highway 12, Orofino, Idaho
83544;

12

3. Joe Bonn, Clearwater National Forest Region 1, 12730 Highway 12, Orofino, Idaho 83544;

13

INTERROGATORY NO.3: Please identify any experts or consultants with whom you or

14

your attorneys or representatives expect to call as an expert witness at trial. For each such consultant

15

or expert, please state:

16

a.

The subject matter on which the expert is expected to testify;

17

b.

The substance of the opinions to which the expert is expected to testify; and;

18

c.

The underlying facts and data upon which the expert opinions are based, in conformity

19

with I.R.C.P.26(b)(4) and IRE. 705.

20

ANSWER: No expert witness or consultant has been hired or consulted with at this time. If

21

a decision is made to hire an expert or consultant for testimony at trial this interrogatory will be

22

supplemented with such information.

23
24
25
26
27

INTERROGATORY NO.4: Please identify all documents and evidentiary items that
evidence any claim or allegation made in your Complaint.
ANSWER: The defendant, at this time, is relying upon the same documents and evidentiary
items that are attached to the Complaint in this matter.
INTERROGATORY NO.5: Please identify all documents and evidentiary items that you

28
ANSWER'S TO PLAINTIFF'S REQUESTS
FOR INTERROGATORIES ... - 2-

u
1

expect to introduce or that you may use at the trial of this matter.

2

ANSWER: The defendant may introduce some or all ofthe documents and evidentiary items

3

that are attached to the Plaintiff's Complaint. If further documents are intended to be used at trial this

4

interrogatory will be supplemented.

5

INTERROGATORY NO.6: Have you obtained any oral or written statement or

6

communication from the Defendants or any of them or their agents regarding the allegations made in

7

the Complaint? If so, please identify each and every statement, the person who made the statement, the

8

identity of the person to whom it was made, and the date such statement was made.

9
10
11
12
13
14
15

ANSWER: No.
INTERROGATORY NO.7: If your response to ANY OF THESE ADMISSIONS is not an
unqualified admission, then please describe in detail the factual basis for your denial.
ANSWER:

See Answers to Requests For Admissions.
II. PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO 1:

Please produce all documents you expect to

introduce into evidence or use during trial.

16

ANSWER: Please see Answer to Interrogatory Number 5.

17

REQUEST FOR PRODUCTION NO 2:

Please produce any and all documents and items

18

of tangible evidence that you or your attorney have in your or your attorney's files, that are not

19

protected by privilege, that refer to or make reference to, either directly or indirectly, to the allegations

20

or affirmative defenses contained in your Answer.

21

ANSWER: Please see Answer to Interrogatory Number 5.

22

REQUEST FOR PRODUCTION NO 3:

Please produce any documents indicating that the

23

County has accepted the dedication of the highway or right of way to the general public for all road and

24

highway purposes provided for in the laws of the State ofIdaho.

25

ANSWER: No such document is available at this time.

26

REQUEST FOR PRODUCTION NO 4:

27

County has accepting the right of way or highway.

28
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Please produce any resolution indicating that the

(J
1

ANSWER: No such document is available at this time.

2

REQUEST FOR PRODUCTION NO 5:

3

Please produce any documents indicating that the

County the has recorded a public right of way plat for the right of way or highway.

4

ANSWER: No such document is available at this time.

5

REQUEST FORPRQDUCTION NO 6:

6

Please produce any documents indicating that the

County has entered an order laying out, altering, or opening the right of way as a highway.

7

ANSWER: No such document is available at this time.

8

REQUEST FOR PRODUCTION NO 7:

9
10

Please produce any documents indicating that the

County has included the right of way or highway on the official map of the county or highway district
system.

11

ANSWER: No such document is available at this time.

12

REQUEST FOR PRODUCTION NO 8:

Please produce any documents indicating that the

13

County has reported on the condition of any work, construction, maintenance or repair of the right of

14

way nor has the county ever performed such work, construction, maintenance, or repair on such right

15

of way or highway.

16

ANSWER: No such document is available at this time.

17

REQUEST FOR PRODUCTION NO 9:

18
19'

County has worked or kept up the right of way at the expense of the public.
ANSWER: No such document is available at this time.

20
21

Please produce any documents indicating that the

III. REQUEST FOR ADMISSIONS
REQUEST FOR ADMISSION NO.1:

Please admit that the County never accepted the

22

dedication of the right of way or highway to the general public for all road and highway purposes

23

provided for in the laws of the State of Idaho.

24

ANSWER: Admit.

25

REQUEST FOR ADMISSION NO.2:

26
27

resolution accepting the right of way or highway.
ANSWER: Admit.

28
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Please admit the County has never adopted a

1
2

REQUEST FOR ADMISSION NO.3: Please admit the County has never recorded a public
right of way plat for the right of way or highway.

3

ANSWER: Deny. There is a document entered "Map showing location Coolwater Ridge Road

4

Project No. 317 Selway Nat'l Forest" which is Instrument No. 97926 and was recorded at the ldaho

5

County Recorder's Office.

6
7

REQUEST FOR ADMISSION NO.4: Please admit the County has never entered an order
laying out, altering, or opening the right of way as a highway.

8

ANSWER: Admit.

9

REQUEST FOR ADMISSION NO.5: Please admit the County has never included the right

10
11
12

of way on the official map of the county or highway district system.
ANSWER: Admit as to the County highway system. As to the highway district system the
county is unable to answer this.

13

REQUEST FOR ADMISSION NO.6: Please admit that the County has never reported on

14

the condition of any work, construction, maintenance or repair of the right of way nor has the county

15

ever performed such work, construction, maintenance, or repair on such right of way.

16
17
18
19
20
21
22
23

ANSWER:

Admit.

However, the Kidder Highway District has performed work and

maintenance on the right-of-way.
REQ UEST FOR ADMISSION NO.7: Please admit that the County has never worked or kept
up the right of way at the expense of the public.
ANSWER: Admit, although the Kidder HighwayDistrict has worked, or kept up, the right-ofway at the expense of the public.
REQUEST FOR ADMISSION NO.8: Please admit that the document attached as Exhibit
1 is a true and correct copy of a public records request submitted to Idaho County.

24

ANSWER: Admit.

25

REQUEST FOR ADMISSION NO.9: Please admit that e-mail stream attached hereto as

26

Exhibit 2, including attached exhibits, is Idaho County's response to the public records request

27

identified in Exhibit 1.

28
ANSWER'S TO PLAINTIFF'S REQUESTS
FOR INTERROGATORIES. .. - 5

c)
1
2
3

o

ANSWER: Deny. There was also a document sent bye-mail from the defendant that was a
response (See Exhibit "A".)
DATED this ~day of February, 2010.

4
5

BY:

6

A. MACGREGOR, ISB #3880
o County Prosecuting Attorney

7

8

CERTIFICATE OF SERVICE

9

The undersigned hereby certifies that a true and correct copy of the fo£oing document was
served upon the following person(s) in the manner indicated below on the
day of February,
2010:

10

11
12

FRITZ X. HAEMMERLE
PO Box 1800
Hailey, ID 83333
FAX (208) 578-0564

~ .U.S. Mail, First Class, Postage Prepaid
Via Facsimile

-X-

13

14
15

BY:

==~~~

16
17
18
19

20
21
22
23
24
25
26
27
28
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____________________

()
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Kirk MacGregor
From:

Kirk MacGregor [KMacGregor@Connectwireless.us]

Sent:

Friday, October 23,20093:57 PM

To:

'fxh@haemlaw.com'

Subject: Coolwater Ridge Road
Tracking: Recipient

Read

'fxh@haemlaw.com' Read: 10/25/2009 11:14 AM

Hey Fritz,
I've been extremely busy lately but I was handed the public records request you sent to Idaho County and wanted
to respond to it. I talked to our county road supervisor, Gene Meinen about the road. He informed me that the
road is and always has been a United States Forest Service Road. He stated that the Forest Service has always
maintained it and Idaho County never has. He further stated it is not on the countY road map. He also stated the
road is in an extremely remote area of Idaho County up above the Selway River. Mr. Meinen gave me the name
of an engineer at the Nez Perce National Forest Office in Grangeville, Joe Bonn, that is very familiar with the road
and its status. His phone number is 208-983-1950 if you want to call him. If I can be of any further assistance or if
you have any questions let me know.
Hope all is well with you and your family.
Sincerely, Kirk Macgregor, Idaho County Prosecutor

llff T A

..

0"'.

'')

,.

u

FRITZ X. HAEMMERLE
DOCkereD
HAE:MMERLE & HAE:MMERLE, P.L.L.C.
400 South Main St., Suite 102
P.O. Box 1800
Hailey, ID 83333
tel: (208) 578·0520
FAX: (208) 578·0564
ISB # 3862

:;r~~~~~
APR 12 2010
OSE

~~

E. GEHRING

KfflTRICT COURT
.
~~nCtm DEPUTY

Attorneys for Plaintiff, Paddison Scenic Properties, L.C.
IN THE DISTRICT COURT OF THE SECOND JUDICAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.

) Case No. CV-09·39906
)

) SECOND Al\t.IENDED COMPLAINT FOR
) DECLARATORY RELIEF

)
)
vs.
)
)
)
IDAHO COUNTY, a political subdivision )
of the State of Idaho; KIDDER·HARRIS
)
IDGHWAY DISTRICT, a body politic and )
)
corporate of the State of Idaho,
)
)
Defendants.

Plaintiff,

COME NOW the Plaintiff, Paddison Scenic Properties Family Trust, L.C.
("Plaintiff'), by and through its attorney of record, Fritz X. Haemmerle of Haemmerle &
Haemmerle, P.L.L.C., and complain and allege as follows:

JURISDICTION AND VENUE
1.

Plaintiff, Paddison Scenic Properties, L.C. ("Paddison"), owns certain real

property in Idaho County, which is also located within the area encompassed by the
Kidder-Harris Highway District.
2.

Defendant, Idaho County, is a political subdivision of the State of Idaho.

VERIFIED COMPLAINT FOR DECLARATORY RELIEF -I

i '"
\'J

3.

Defendant, Kidder-Harris Highway District, is a body politic and

corporate of the State of Idaho.

GENERAL ALLEGATIONS
4.

Paddison is the successor in interest to Alberta Cleveland Krahn and

Richard Krahn, and to Mary E. Reed (collectively "predecessors"). Both predecessors
granted right-of-way deeds to the United States of America, true and correct copies of
which are attached hereto as Exhibits A and B (collectively "right of way" or "deeds").
5.

In each of the deeds, the predecessors <!.edicated a right of way through

Paddison's property for the "Coolwater Ridge Project." 'The right of way is now
commonly also referred to as Forest System Road No. 317.
6.

The right of way was granted, in pertinent part, "for the construction,

repair, maintenance, and operation of a common, main, or State public highway." The
deeds provided that the predecessors "hereby dedicate the said right of way to the general
public for all road and highway purposes provided for in the laws of the State of Idaho."

CLAIM FOR DECLARATORY JUDGMENT
7. .

The Plaintiff restates and alleges the allegations contained paragraphs 1

through 6 and incorporates each allegation into Count One.
8.

Neither the County nor Kidder-Harris Highway District ever accepted the

dedication of the right of way to the general public for all road and highway purposes
provided for in the laws of the State of Idaho..
9.

Neither the County nor Kidder-Harris Highway District ever adopted a

resolution accepting the right of way.

VERIFIED COMPLAINT FOR DECLARATORY RELIEF -2

()
10.

Neither the County nor Kidder-Harris Highway District ever recorded a

public right of way plat for the right of way.
11.

Neither the County nor Kidder-Harris Highway District ever entered an order

laying out, altering, or opening the right of way as a highway.
12.

Neither the County nor Kidder-Harris Highway District ever included the

right of way on the official map of the county or highway district system.
13.

Neither the County nor Kidder-Harris Highway District ever reported on the

condition of any work, construction, maintenance or repair of the right of way nor has the
county ever performed such work, construction, maintenance, or repair on such right of way.
14.

Neither the County nor Kidder-Harris Highway District ever worked or kept

up the right of way at the expense of the public.
15.

Since neither the County nor Kidder-Harris Highway District ever accepted

the dedication of the right of way, the right of way identified in the deeds is not a road
andlor highway established or provided for under the laws of the State of Idaho.
DEMAND FOR ATTORNEY FEES AND COSTS

16.

As a result of the County and Kidder-Harris Highway District's actions,

the Plaintiffs have had to retain counsel. For services rendered, the Petitioners are entitled
to attorney fees and costs should they prevail in this action pursuant to Idaho Code
Sections 12-117, 12-121, and pursuant to Rule 54 of the Idaho Rules of Civil Procedure.

RIGHT TO AMEND
The Plaintiff reserves the right to amend this Second Amended Complaint in any
respect as motion practice and discovery proceed in this matter.
WHEREFORE, the Plaintiff prays for the following relief:

VERIFIED COMPLAINT FOR DECLARATORY RELIEF -3

C)
A.

On the Second Amended Complaint for Declaratory Relief, a finding that
the right of way identified in the deeds is not a public road or highway
under the laws of the State of Idaho;

B.

For an award of reasonable costs and attorneys' fees pursuant to
applicable law, including but not limited to Idaho Code Sections 12-123
and Idaho Rule of Civil Procedure 54; and

C.

For such other and further relief as the Court deems just and equitable.

RESPECTFULLY SUBMITTED thiS& day

Of~(2010.

HAEMMERLE & HAEMMERLE, P.L.L.C.

By: -#~~::::::::::==~...::--_ _ __

VERIFIED COMPLAINT FOR DECLARATORY RELIEF-4

f

CERTIFICATE OF SERVICE
jl}fIY1;
I hereby certify that on the
day ofEMazeh, 2010, I served a true and
correct copy of the within and foregoing do ument upon the attorney(s) named below in the
manner noted:

~

Kirk A. MacGregor
Idaho County Prosecuting Attorney
P.O. 463
Grangeville, ID 83530

-L

By depositing copies of the same in the United States Mail, postage prepaid,
at the post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attorney(s) at his
offices in Hailey, Idaho .

.lL-

By telecopying copies of same to said attorney(s) at the telecopier number
_ _ _ _ _ _ _, and by then mailing copies of the same in the United
States Mail, postage prepaid, at the post office at Hailey, Idaho.
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FRITZ X. HAE:MMERLE
HAEMMERLE & HAEMMERLE
P.O. Box 1800
400 South Main Street, Suite 102
Hailey, Idaho 83333
Tel: (208) 578-0520
Fax: (208) 578-0564
ISB #3862
ATTORNEYS FOR PLAINTIFF, P ADDISON SCENIC PROPERTIES,

L.C.

A. IN THE DISTRICT COURT OF THE SECOND JUDI CAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.
Plaintiff,
vs.

) Case No. CV-09-39906
)
) STIPULATION TO FILE SECOND
) AMENDED COMPLAINT
)
)
)
)

IDAHO COUNTY, a political subdivision od
the State of Idaho; KIDDER-HARRIS
)
IDGHWAY DISTRICT, a body politic and)
corporate of the State of Idaho,
)
Defendants.

)
)

COME NOW the Plaintiff, Paddison Scenic Properties, L.C. ("Plaintiff'), by and through
their attorney of record, Fritz X. Haemmerle of Haemmerle & Haemmerle, P.L.L.C., and the
Defendant, Idaho County, a political subdivision of the State of Idaho, by and through Kirk
MacGregor, Idaho County Prosecuting Attorney; and
Hereby STIPULATE and AGREE that the Plaintiff may file a Second Amended Complaint.
DATED this _ _ dayofMarch, 2010.

STIPULATION TO FILE SECOND AMENDED COMPLAINT-1
i) 1
}J 1.

Fritz X. Haemmerle
Attorney for the Plaintiffs
DATED this _ _ day of March, 2010.

Kirk A. MacGregor
Attorney for the Defendant

STIPULATION TO FILE SECOND AMENDED COMPLAINT - 2

-,

"",

"

I

"'-"-:}

~ORIGINAL

IDAHO COUNTY DISTRICT
~ ( A II FILED
AltJ / W O'CLOCK

JUN 03 2010
FRITZ X. HAE:MMERLE
HAEMMERLE & HAEMMERLE, P.L.L.C.
400 South MaIn St., Suite 102

P.O. Box 1800
Hailey, m 83333
tel: (208) 578-0520
FAX: (208) 578.0564

ISBtt3862

Attorneys for Plaintiff, Paddfson Scenic Properties:, L.C.

IN THE DISTRICT COURT OF THE SECOND JUDICAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
PADDISON SCENiC PROPERTIES,
FAMILY TRUST, L.c.

) Case No. CV..()9·39906
)

) AFFIDAVIT OF"DAVID PADDISON
)
)
)

Plaintiff,
VB.

)
)

IDAHO COUNTY, a political subdivision
of the State of Idaho, K1DDER·HARRIS
mGHWAY DlSTRICf, body politic and
corporate of the State of Idaho,
Defendants.

)
)

)
)
)
)
)

--------~~~~~----------

STATEOFLOUSIANA,

)
)- 5S.

Parish of SI-:

rd.",

!M.l)::\ .)

DAVID PADDISON. being sworn upon oath. deposes and states as follows:
1.

I am the manager of Paddison Scenic Properties. LC.,(''Paddisonj. I am

over the age of 18 and make the averments contained herein of my own personal

knowledge and would testify to the facts as presented herein if called upon to do so.
2.

Paddison owns real property with improvements in Idaho County. The

property is generally located along and mostly above the Selway River Road. The
property lies within the area encompassed by the Kidder~Harris Highway District.

AFFIDAVlT OF DAVID PADDISON ·1

crp:
.M.

3.

Paddison is the successor in interest to Alberta Cleveland Krahn and

Richard Krahn. and to Mary E. Reed (collectively "predecessorsj. Both predecessors

granted right-of-way deeds through the property to the United States of America, true and
correct copies of which are attached as Exhibits A and B to this Affidavit.

FURTHER YOUR AFFIANT SAYETH NOT.
DATED this J'~ day of_-!....~~1IIII!r-

SUBSCRIBED AND SWORN to before me Ibis

2fii!a..,Of ~

.2010.

~&~/m/ I
!

!

I
I

1

·!!
·

·
i·
1

·
·

AFFIDAVIT OF DAVID PADDISON - 2

}
f

CERTIFICATE OF SERVICE

~~ay

I hereby certify that on the
of May, 2010, I served a true and
correct copy of the within and foregoing document upon the attorney(s) named below in the
manner noted:
Kirk A. MacGregor
Idaho County Prosecuting Attorney
P.O. 463
Grangeville, ID 83530
By depositing copies of the same in the United States Mail, postage prepaid,
at the post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attomey(s) at his
offices in Hailey, Idaho.

-X-

By telecopying copies of same to said attorney(s) at the telecopier number
_ _ _ _ _ _ _, and by then mailing copies of the same in the United
States Mail, postage prepaid, at the post office at Hailey, Idaho.

FRITZXHAEMMERLE ""

AFFIDAV1T OF DAVID PADDtSON - 3
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FRITZ X. HAEMMERLE
HAEMMERLE & HAEMMERLE, P.L.L.C.
400 South Main St., Suite 102
P.O. Box 1800
Hailey, ID 83333
tel: (208) 578·0520
FAX: (208) 578·0564
ISB # 3862

.M.

JUN 03 2010
~ .

ROSE; E. GEHRING

~IOTOOURT
yYl)X) DEPUTY

Attorneys for Plaintiff, Paddison Scenic Properties, L.C.
IN THE DISTRICT COURT OF THE SECOND JUDI CAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
) Case No. CV·09·39906

PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.

)

) AFFIDAVIT OF FRITZ HAEMMERLE
)
)
)

Plaintiff,
vs.

)

IDAHO COUNTY, a political subdivision
of the State of Idaho, KIDDER·HARRIS
mGHWAY DISTRICT, body politic and
corporate of the State of Idaho,
Defendants.

)
)
)
)
)
)
)

--------~~~~--------------

STATE OF IDAHO,

)

)
) ss.
)

County of Blaine.

FRITZ HAEMMERLE, being sworn upon oath, deposes and states as follows:
1.

I am the attorney representing the Plaintiff in the above entitled action and

I make the averments contained herein of my own personal knowledge and would testify
to the facts as presented herein if called upon to do so.
2.

Attached as Exhibit 1 to this Affidavit is a true and correct copy of Idaho

County's Response to Plaintiffs Interrogatories, Requests for Production of Documents
and Requests for Admissions.

\ FIDAVITOF

R:AEl\tIMERL S '

3.

Attached as Exhibit 2 to this Mfidavit is a true and correct copy of

Plaintiffs Public Records Request to Kidder-Harris Highway District and the Highway
District's Response to the Request.
4.

FURTHER YOUR AFFIANT SAYETH NOT.

DATEDthis~g day of May, 2010.

-/

~~--l-..!::.:...-~-t:---.::.(C~_
FRITZ HAEMMERLE

'"'"

SUBSCRmED AND SWORN to before me this _ _ day of May, 2010.

\FFIDAVIT

HAEMlVIERLE·

j

.'

CERTIFICATE OF SERVICE

~

day of May, 2010, I served a true and
I hereby certify that on the
correct copy of the within and foregoing document upon the attorney(s) named below in the
manner noted:

Kirk A. MacGregor
Idaho County Prosecuting Attorney
P.O. 463
Grangeville, ID 83530
By depositing copies of the same in the United States Mail, postage prepaid,
at the post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attomey(s) at his
offices in Hailey, Idaho.
By telecopying copies of same to said attomey(s) at the telecopier number
_ _ _ _ _ _ _" and by then mailing copies of the same in the United
States Mail, postage prepaid, at the post office at Hailey, Idaho.

~

~

FRITZ X. HAEMMERLE

AFFIDAVIl:'

EXHIBIT 1
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ORIGINAL
FRtTZ X. HAEMMERLE
HAEMMERLE & HAEMMERLE
P.o. Box 1800
400 South Main Street, Suite 102
Hailey, Idaho 83333
Tel: (208) 578-0520
Fax: (208) 578-0564
ISB #3862
Attorneys for Plaintiff, Paddison Scenic Properties, L.C.
IN THE DISTRICT COURT OF THE SECOND JUDI CAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.

Plaintiff,
vs.

IDAHO COUNTY, a political subdivision
of the State of Idaho,
Defendant.

) Case No. CV-09-39906
)

) REQUEST FOR INTERROGATORIES;
) REQUEST FOR PRODUCTION; AND
) REQUEST FOR ADMISSIONS
~ (First Discovery Request)
)
)
)
)
)
)
)

--------------------------)
TO: Idaho County, AND ITS ATTORNEY OF RECORD

COME NOW the Plaintiff, Paddison Scenic Properties Family Trust, L.C.
("Plaintiff'), by and through their attorney of record, Fritz X. Haemmerle of Haemmerle
& Haemmerle, P.L.L.C., and pursuant to I.R.C.P.

33, 34 and 36 submits these

interrogatories, request for the production of documents and request for admissions as
follows:

FIRST

;' DISCOVERY "

INSTRUCTIONS AND DEFINITIONS
The following terms, words, and phrases shall have the following meanings
in this discovery pleading:
1.

The term "you" or "your" refers to Plaintiffs and all their agents, employees,

representatives (including insurers), investigators, consultants, and attorneys.
2.

The term "document" shall mean any original, reproductions, copy and non-

identical copy (whether by reason of alterations or marginal notes) of any typed, printed
graphic, drawn, photographed, recorded or written paper or matter, correspondence,
memoranda, reports, notes,· magazines, newspapers, booklets, bulletins, notices, instructions,
minutes, other communications, questionnaires, surveys, charts, graphs, or any of the
foregoing, and/or other electric data compilations from which information can be obtained
including any electronic mail (e-mail).
3.

The term "identify" when used with respect to a document, or the description

or identification of a document, shall be deemed to request the nature and subject matter of
the document; the date thereof; the title or name thereof; the name, address, and job title or
job capacity of the person who prepared it or who has knowledge of it; and the name,
address, and job title or job capacity of the recipient thereof.
4.

The term "identify" when used with respect to a person shall be deemed to

request the person's full name, job title, last known business and residence addresses and
telephone numbers.
5.

The term "identify" when used with respect to oral communications shall be

deemed to request whether said communication was in person or. by telephone, an
identification (as provided in definition 4) of each person who participated in or heard any

F[
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part of said communication, the date of the communication and the substance of what was
said by each person who participated in said communication.
6.

These interrogatories are continuing in nature, so as to require you to file

supplementary answers in a reasonable manner if you obtain further or different information
before trial.
7.

Where knowledge or information in possession of a party is requested such

request includes infonnation and knowledge either in your possession, under your control,
within your dominion, or available to you regardless of whether this infonnation is in your
personal possession or is possessed by your agents, attorneys, servants, employees,
independent contractors, representatives, insurers or others with whom you have a relationship and from whom you are capable of deriving infonnation, documents or material.
8.

Each mterrogatory shall be accorded a separate answer, and each sub-part of

an interrogatory shall be accorded a separate answer.
9.

As used herein, the term "highway" and "right of way"

are used

interchangeably, and when used herein shall mean the highway or right of way identified in
the Grant Deeds attached to the Amended Complaint as Exhibits A and B.

I. INTERROGATORIES
INTERROGATORY NO.1: Please state the name, residence and business
address, and telephone numbers of each and every person who you know or have reason to
believe has knowledge of relevant facts relating to the subject matter of this lawsuit, the
cause thereof, or the damages resulting therefrom, and for each such person state whether
you have spoken with said person about the substance of this action, and if so whether any
oral or written statement has been obtained from said person, identify all documents

,_..

OF DISCO

DEFENDANT
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obtained by you from said person or know to be in the possession of said person, and state in
detail the substance of the information each person possesses relating to the subject matter
of the lawsuit.

INTERROGATORY NO.2:

Please state the name, residence and business

address and telephone number of each and every person who you expect to call as a witness
at trial.

INTERROGATORY NO.3: Please identify any experts or consultants with
whom you or your attorneys or representatives expect to call as an expert witness at trial.
For each such consultant or expert, please state:
a.

The subject matter on which the expert is expected to testify;

b.

The substance of the opinions to which the expert is expected to testify;
and; and

c.

The underlying facts and data upon which the expert opinions are based,
in conformity with I.R.C.P. 26(b)(4) and LR.E. 705.

INTERROGATORY NO.4: Please identify all documents and evidentiary
items that evidence any claim or allegation made in your Complaint.

INTERROGATORY NO.5: Please identify all documents and evidentiary
items that you expect to introduce or that you may use at the trial of this matter.

INTERROGATORY NO.6: Have you obtained any oral or written statement
or communication from the Defendants or any of them or their agents regarding the
allegations made in the Complaint? If so, please identify each and every statement, the
person who made the statement, the identity of the person to whom it was made, and the
date such statement was made.

';T SET OF DISC

" . ' TO DEFEND.'\"

INTERROGATORY NO.7:

If your response to ANY OF THESE

ADMISSIONS is not an unqualified admission, then please describe in detail the factual
basis for your denial.

II.

PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO 1:

Please produce all documents you

expect to introduce into evidence or use during trial.

REQUEST FOR PRODUCTION NO 2:

Please produce any and all

documents and items of tangible evidence that you or your attorney have in your or your
attorney's files, that are not protected by privilege, that refer to or make reference to,
either directly or indirectly, to the allegations or affirmative defenses contained in your
Answer.

REQUEST FOR PRODUCTION NO 3:

Please produce any documents

indicating that the County has accepted the dedication of the highway or right of way to the
general public for all road and highway purposes provided for in the laws of the State of
Idaho.

REQUEST FOR PRODUCTION NO 4:

Please produce any resolution

indicating that the County has accepting the right of way or highway.

REQUEST FOR PRODUCTION NO 5:

Please produce any documents

indicating that the County the has recorded a public right of way plat for the right of way or
highway.

REQUEST FOR PRODUCTION NO 6:

Please produce any documents

indicating that the County has entered an order laying out, altering, or opening the right of

c ~ llST SET OF
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way as a highway.

REQUEST FOR PRODUCTION NO 7:

Please produce any documents

indicating that the County has included the right of way or highway on the official map of
the county or highway district system.

REQUEST FOR PRODUCTION NO 8:

Please produce any documents

indicating that the County has reported on the condition of any work, construction,
maintenance or repair of the right of way nor has the county ever performed such work,
construction, maintenance, or repair on such right of way or highway.

REQUEST FOR PRODUCTION NO 9:

Please produce any documents

indicating that the County has worked or kept up the right of way at the expense of the
public.

III.

REQUEST FOR ADMISSIONS

REQUEST FOR ADMISSION NO.1:

Please admit that the County never

accepted the dedication of the right of way or highway to the general public for all road and
highway purposes provided for in the laws of the State of Idaho.

REQUEST FOR ADMISSION NO.2:

Please admit the County has never

adopted a resolution accepting the right of way or highway.

REQUEST FOR ADMISSION NO.3:

Please admit the County has never

recorded a public right of way plat for the right of way or highway.

REQUEST FOR ADMISSION NO.4: Please admit the County has never entered
an order laying out, altering, or opening the right of way as a highway.

REQUEST FOR ADMISSION NO.5:

Please admit the County has never

included the right of way on the official map of the county or highway district system.

~'{RST
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REQUEST FOR ADMISSION NO.6: Please admit that the County has never
reported on the condition of any work, construction, maintenance or repair of the right of
way nor has the county ever performed such work, construction, maintenance, or repair on
such right of way.

REQUEST FOR ADMISSION NO.7: Please admit that the County has never
worked or kept up the right of way at the expense of the public.

REQUEST FOR ADMISSION NO.8: Please admit that the document attached
as Exhibit 1 is a true and correct copy of a public records request submitted to Idaho County.

REQUEST FOR ADMISSION NO.9: Please admit that e-mail stream attached
hereto as Exhibit 2, including attached exhibits, is Idaho County's response to the public
records request identified in Exhibit 1.
DATED this"Jc:) day of December, 2009.
HAE~~ & HAEMMERLE, P.L.L.C.

~>~:.~

~TZX. HAEMMER~
Attorney for Defendants

FIRST SET

. 'eOVERYTO

CERTIFICATE OF SERVICE

~

day of December, 2009, I served a true and
I hereby certify that on the
correct copy of the within and foregoing document upon the attorney(s) named below in the
manner noted:
Kirk A. MacGregor
Idaho County Prosecuting Attorney
P.O. 463
Grangeville, ID 83530

--X-

By depositing copies of the same in the United States Mail, postage prepaid,
at the post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attomey(s) at his
offices in Hailey, Idaho.
By telecopying copies of same to said attorney(s) at the telecopier number
________" and by then mailing copies of the same in the United
States Mail, postage prepaid, at the post office at Hailey, Idaho.
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H.li. EIVIIVtERLE &

FilE COpy
Fritz X. IIaclllmcric

(

HAEMMERLE,

P.L.L.C.

Attorneys & Counselors at Law
P. O. Box 1800
Hailey, ID 83333

Jennifcr L K. Haemmerle

..00 South Main Street. Suite
Tel: (208) 578-0520
Fax: (208) 578-0564

October 13, 2009

Idaho County
Attn. Commissioners of Public Records Coordinator
320 West Main Street, Rm 5
Grangeville, Idaho 83530

Re: Public Records Request - Cooiwater Ridge Road
Dear Commissioner or Public Records Coordinator.
This Public Records request seeks documents related to the Coolwater
Ridge Road and any part thereof. Pursuant to Idaho Code § 9-337 through I.C. §
9-350, I request certified copies, (either electronically, by photocopy, or by other
reproduction), of the following public records:
1.

All surveys, plats, or rights-ot-way for the Coolwater Ridge Road.

2.

All resolutions or any other document accepting the Coolwater
Ridge Road, or any part thereof, as a public road.

3.

All public right-ot-way plats recorded by Idaho County from 1931 to
the present.

4.

All maps of all public rights-of-way in Idaho County's jurisdiction
published by July 1, 2000 and every five years thereafter (pursuant
to I.C. § 40-202 and § 40-604 or otherwise).

5.

All proceedings related to the Coolwater Ridge Road, or any part
thereof, that are in Idaho County's book of all proceedings (kept
pursuant to I.C. § 40-608 or otherwise) relative to each highway
division, including orders laying out, altering, and opening
highways.

6.

All annual reports since 1931 that included a report on the condition
of the work, construction, maintenance and repair of the Coolwater
Ridge Road, or any part thereof, including all attached or
accompanied maps of them.

Idaho County
October 13, 2009
Page 2

7.

All documents showing acceptance of a gas tax, or gas revenues,
for the Coolwater Ridge Road.

8.

All documents showing any and all maintenance that Idaho County
has ever done or contracted for on the Coolwater Ridge Road or
any part thereof.

9.

All documents in your files showing any and all maintenance that
any other governmental authority has ever done on the Coolwater
Ridge Road or any part thereof.

10.

All documents related to the Coolwater Ridge Road, or any part
thereof, that relate to its status as a public or private road.

11.

All agreements between Idaho County and any other governmental
authority relating to the development or maintenance of the
Coolwater Ridge Road, or any part thereof.

If you determine that any of the requested materials are exempt from
disclosure, please separate the exempt portions from the non-exempt portions
and provide us with copies of the non-exempt portions. For any exempt portions,
please include a specific description of the record and the reasons for which the
record is deemed exempt from disclosure. I reserve the right to appeal a
decision to withhold any records.
The above-requested information is not available from any other federal,
This
state, or other public agency required to provide the information.
information is not requested for purposes of a mailing or telephone list prohibited
by section 9-348, Idaho Code, or as otherwise provided by law. Furthermore, the
release of the information will not provide any individual, group, or organization
with any financial benefits. Pursuant to I.C. § 9-339, you have three (3) days to
respond to this request. Please feel free to call me at (208) 578-0520 or email
me at fxh @ haem law. com if you have any questions.
I appreciate your attention to this matter.
Sincerely,
~~j:MMERlE

fr. HAEMMERlE, p.Ll.c.

/
7-~1:;((~
----/

Fritz X. Haemmerle
FXH: fxh
cc: client
!,
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Fritz Haemmerle
From:

Kirk MacGregor [KMacGregor@Connectwireless.us]

Sent:

Wednesday, November 04, 20094:43 PM

To:

fxh@haemlaw.com

Subject:

FW: In Reply To phone request from Idaho County (Coolwater Ridge Road No. 317)

Attachments: Ida-97926_B60p218_1932-02-24_T32NR07Es910tCR317.pdf; Ida-97925_B60p216_1932-0224_T32NR07Es910t1 0_Rd317 .pdf
Fritz,
I met with the Idaho County commissioners on November 3 during the time reserved on the agenda for the Road
Department. I brought up your public records request and the request to have a consent from the county that the
county does not claim the road as a county road or a public road. They indicated to me they are not opposed to
putting something in writing regarding that consent. We will discuss this again on Tuesday, Nov. 10 to clarify. As
far as a consent decree we didn't discuss that just whether they would be willing to put something in writing. I had
my road supervisor do some more investigation on the road and the attached is what he sent me. I am providing
the same for your review. If you have any questions please contact me. Kirk

From: Idaho County Road Dept. [mailto:icroads2@qroidaho.net]
Sent: Wednesday, November 04, 2009 2:38 PM
To: Kirk MacGregor
Subject: Fw: In Reply To phone request from Idaho County (Coolwater Ridge Road No. 317)
Mac, here is the information on that Coolwater Road that we received the public information request on. Think it
all speaks for itself. If you need anything else let me know.
Gene
----- Original Message ----From: Roberta Morin
To: icroads2@groidaho.net
Cc: §..usan.steven~c.usdq,gov
Sent: Wednesday, November 04, 2009 2:31 PM
Subject: In Reply To phone request from Idaho County (Coolwater Ridge Road No. 317)

Gene Meinen
Idaho County Road Superintendent
Grangeville, Idaho
file: 5460-2 (Paddison: Coolwater Ridge Road No. 317)
Gene,
In reply to your telephone request for some history on the Coolwater Ridge Road No. 317, I reviewed some
history that is on file for this road and also attached electronic copies of the original Right-ot-Way Deeds acquired
by the United States ot America. If you have any questions regarding the following information please don't
hesitate in contacting me. Also, feel free to have Kirk MacGregor, Idaho County Prosecuting Attorney contact me
if he has questions and needs further clarification.
Since the United States acquired the original ROW Deeds in 1931 the Forest Service has managed and
maintained the road as a part of the National Forest transportation system.
Records indicate that the road was built with Forest Service funds.
All of the conveyance documents transferring title to the lands crossed by these ROW Deeds contain the following
clause: "EXCEPT an easement and right-of-way conveyed to the United States of America by first party." This
includes the Gift Warranty Deed recorded under Instrument No. 258994, records of Idaho County, Idaho, to

121101200<)

2

Josephine B. Paddison.
The following Right-of-Way Deeds granted to the United States of America "a right of way for the construction,
repair, maintenance, and operation of a common, main, or State public highway and as a connecting link in the
aforesaid Coolwater Ridge Project, without any reservations or exceptions whatsoever by the parties of the first
part .... And further stated: "The parties of the first part do also hereby dedicate the said right of way to the
general public for all road and highway purposes provided in the laws of the State of Idaho."

If you need additional information, please contact me.
Thank you,
Roberta "Robbie" Morin
ROBERTA l. MORIN, Realty Specialist
Clearwater National Forest, Region 1
12730 Hwy 12, Orofino, 10 83544
Phone: 208-476-8354, FAX: 208-476-8329
Email: rmorin@fs.fed.us
"All our dreams can come true--if we have the courage to pursue them." Walt Disney
.*.******.******************
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THIS U!DEHTURE, lJade this
I
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. D.·~ · .•ecelpt of whioh 1s , hereby acknoViledged, the parties o£ the ' first ' '' : ,'-~ .
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UNITEO STATES. DEPARTMENT OF AGRICULTURE
o,..,..'C( Oft THr; OIl!:H€f\Al.COUNft.L

Drawer C
Missoula, MT 59801

January JOt 1979

SUBJECT:

5460 Right of Way Acquisition
Vendor{ s): A1J)~tta . Cl,velan4 KJ:ahn ' ~tYl~
Road Name and No.: C60.tw:.t~r · aid~:;jf7. •
County: Idaho
Stl tl!: tJaho
Na tiona 1 f ores t: Hcz:porce

FINAL TlTU OPHHON
TO:

Regional Forester
Attention:

Recreat'on a.nd Lands

An examination

h~s

betn made of the title evidence and ",elated

papers perta1n1ng to an easement acqufred under authority of
~~ht1ng

legislatton.

The easment acquired by the United

States is more particularly described in the enclosed deed.
The title evidence and accompanying data disclose valid tftle
to be vested in the United States of America subject to the
rights and easernf!nts noted in Schedule A attached hereto which
your Service has advised wfll not interfere with the proposed

use of the land.

.

The title ev1dence and related papers are enclosed.
,
f

For

POSERT W. PARKfJ~
Attorney in Charge

Enclosures
xc:

(2)

,

.
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SCHEDULE

1,

It

•

Aft

I

RQad name and No.: C;Qol",'ater Ridge, 311
Y4)reGt: !lczpurcQ
istate Acquired: Eanemcnt
Consideration:
:150.00
Statutory Authority: federal 111gh\l41 Act of tlOVet:1uClr 9, 1921
(42 Stat. 218) 23 U.S.C. 23
[}~cd to tila. Un{teu States frOUI Albert .. Clevdnnd Kt"ithn and Licbty
Krahn. her huabllUu. Jnr.e~1 tl.'ly lSi 1931, fl1cd (or record In Idaho Co,uuty,
Gtate of Idabo. on February 24, 19J1. and rocot".llld 1n Uook 60 of Deed_,
page 216. 48 Ilj!Jtrutllcmt No. 97926.

FInal Certificate of Title No. 1U-~19 was hnucd by ThQ Title Insuranco
nn'" Inland Aurftrnct Company, c!tectlvu on FcbrU4ry 24.1932, and
Is 1n satisfactory Corm.

(;OJllPOI\)'

'fh. title

[II

vested 1n the United Stated of I\;:!orica subject

tOt

1. R1Shtll, 1£ /lny. of the UnUeu Stat.,11 and third parties under
the rcservatJ.(;ma and except1on. contllinell tn th. patent, noted in
ItCUl 2 of Schedule {~ of the policy.

2.

n,tnorll18. mineral rights. '11llter rights. claims or tHIn to

~lnerll.l

or .....ater J IlQted in ttcm 2. of Schedule B of the poUcy.

J. Toms llnd provisions set fortb 1n tl\(! deed tathe United States.
noted in I cei\l. J 1")£ Schedule ij of the pollcy.
Ihe acquisition of thi8 eauemeut subject to otljcctlaua numbered 1 and 2
has been llpprQv~d.

1/J0/79

,

,

Rlt;RT-(:.t'-YJAY Di~ED

r 1,~1'11'
"-"',~ • • • t'it:;
i
, ,,1.9...
lot uJ'.. l. l.lH\,~~. 1.~~l3l.0
-:. d uy of ')"~~'
, ~
in the year QHe thQllsand n inc hundred and thil' ty-one, be tv/oen
?tirs. r:tary E. Reod, (\ \*Iidot:, of the County of Uultnomah, state of
Oregon, grantor, party of the firs·t part., Ilnd the United Sta.tes of
Amerioa, party .of the .;:;econd part. VllfNESSETH:
e
m"
.1 :1._~)•

6#

~

That for aud in f}onalderatlon of Fifty Dollars (~50.00),
~ ,"", he rooeipt of whicll is hereby aeknowl.ed.ged, the party of the first
~ ~t art does hereby grant, burD:!in ali.d sell, dedicate, convey and 000~ ~.
irm unto the ptlrty of the !)(:colld part an ellsement and r1.ght-of-way
::30
0 feet Wide acl'OSll Lot 10, !.ieo. 4, T. 32 l~. t R. 7 E. n.U' t and
E~'\ oontad on 1.il.u (;l'Oi"m1. I1C 1.:0 1.'(1 int:;: to the :;urve:l line, the figures t
;~ ':),~
~J
casurement::; t t,l.'1d otnel' rcl'el'CnC03 ~.hown on the bl. ue Ill." 1 n t h ere t 0
£ ~"""1 ttaohod and !:'Hldo a part horfjof. the said bluo print being a true
~ ~,j opy of a portion, of the piun prepared for the hlt,;h'.... ay to be oon~ ~." trueted by tho SOC!'etlll'~ of Aerioulture of the Un! ted States, o.nd
own as the Coolwa tOl" Rldi)o ProJ cot.

u,...

;

l5;'
<
:
tt
-<

The s~i1<l richt-of-v:ay hereby (.:rantod in for the oonstruotion, repa.ir, nHlintclltl.llCC, ::;..~d operntHm ot: a commoil. main, or Sta.te
pttb 1 io hi6hWt~Y and uo t~ cO:ll1'!C t in6 1 ink in the a.forosu.id Coolwatel.'
Rid,co ProJect, Yilthout tUlj' reoervution3 or exoeptions whnteoever by
the party of the fir~t port ~lth respeot to thci construction, repair, maint'.m:,tace, olH:ration, or control or otherwise 01' the full
w1dth of the ~jaid r1cht-of-\"ay or of any road Which may be constructed upon the saie. richt-of-way. The saId party of the first part
heroby releuses the part~' of tile second part from all damne;os by
reason of. or in connection "lith. the constx'U.ction, ropair. maintenanco. or ol)cl"ntlon of a road or highway upon the said ri£Sht-o:rway. Thtl party of the first part doeauoQ hereby dedioatethe
said 1" ignt-ot-way to the Gonoral public for all'rond and highway
purpozes prOvided ror in tho laws ot the'State of Idaho.

J:

Provided if, at nnyttmc: hereafter, the !::.laid right-or-way
shall bedi cccmtinued by the ,properly constituted authori tics in
SUOh matters ror all purpose3 as ll. public road. thon the sald easement covered by the !laid ric:ht-of-wo.y shall revort to the said :pa.rty
ot the first part I her hell'S, successor3, adm,irliatrators. or assigns.
Il:

'1'/Ifl"1:Z3:~ V{!L.~i~t:OF

the said. pp-rLy of ttle

i·il~st

part has

hereunto subscribed. her n~ne aT'td affixed her seal at Portland.
COllnt~;t of !.Iultno::lah, St.::.te of Ol'CCOlt, tne day a.nu. year first abovo
wri tt~n. '.
;
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UNITED STATES DEPARTMENT OF AGRICUl.TURf;
0"1<:1: Of' THI! Ol!ktRAL. COVNML

Drawer C

Missoula, MT 59801
January 30, 1919

SUBJECT:

5460 Ri9ht of W~y Acquisition
Vendor( S): !'In. t'4'lry r.~ R~(!d

C~~W3:t~t I.t.:tdse, 317

Road Harne clnd Ho.:

County:

Idaho

Sta te:
J.<itItlO
Hatfonal forest:

Hu%percQ

FINAL TITLE OPINION
TO:

Regional forester
Attention: Recreation and lands
An examination has been made of the t1tle evidence and related
papers pertaining to an easement acqutred under 4uthority of
ex i st t"9 1egis la tf on. The easement acquired by tM' Un ftEtd
States is more partttularly described fn the enelo$ed deed.
The title eVidence and accompanying data disclose valtd title

to be vested in the United

States~f

America subject to the

rights and easements noted tn Schedule A attached hereto whlth
your Service has advised w111 not interfere with the proposed
use of the land.
.

The title evidence and related papers are enclosed.

For

ROBERT W. PARk£~
Attorney in Charge
Enclosures
l.C:

(2)

.

I

,

.

SCIU.OULE "A"

Road NOJtnallnd No.: (,.()ol"'~ter; Rldf,e, J l7
Forest: ;'hnpcrcc
t:state AC<1ulred: LaccQent
Consideta.tioll t
$SO.OO
Statutory Authority: fedcral U.l&i1way Act of: liovcilIbe.t' 9. L921
(42 Stat. Ita) 2) U.~.C. 2]
lJeeu to t h~ Lnltct.1 S t 1\ tc~ ErOtA :tt"IJ. Hary t... lteed. a -.:idow, dAted Hay 11,
1931 t f net.! for record In ldaho C<lUllty. State o( Iuaho, Ot\ Fcbt':uary 24.
1932, .')lI(t l"cconi,:·d in Uook 60 of Oaod!J. PHl;o 216, lUI (n.8tTWII~nt No.
9792's.
Pl.nnl Ccrtlf1cl1[(! of Title U(). 10-6663 \ltllJ lonued by ThQ Tale Inllur4ne.a
Ilnd Inlnnd f.bstrnct Company, dfectlvQ on fcbru..'u·y 24, 19.32, and
1s in 8otlufactory for~.

CO!!l118tly

TI\e titlel.R veotetl In th..: United St;:ltt:& of hl,1cl'lcll l1ubjC!<:t to:

1. lUChts. i f 1ltlY, oC the llnlt(Hl $tntco lind thied parties under
tho tCtfCNlltionn and exceptions coutnlucd in the:! patent. noted in
It;;~a 2 of SclH~Jl.lle » of the (~Ucy.
2. .Hlncrnln. iIllnernl.rights. \later rlnhto. claims Or title to
minernl or \lat.er t notC!d in ItMl 2 o.f Sched\lle U of the policy.

J.

Te:rma

nt\c;l

prov 1alons sot f o.rth in thtt Ilce:d to. cf\4! United Sut •••
I) of the policy,

Hoted .In lturn J ~f ~;che.dulQ

'fhe acquta1tll)n. of title
hU8 heen 11 pprOV('d •

ca.a~lmt;

subject to. objections numbe.red 1 llnd 2

1/30/79

IDAHO COUNTY PROSECUTING ATTORNEY'S OFFICE
416 WEST MAIN STREET
PO aox 463
GRANGEVILLE, 10 83530
Kirk A. MacGregor - Prosecutor
Adam H. Green - Deputy Prosecutor

Telephone: 208-983'() 166
Fax No.: 208·983·3919

February 5, 2010

Fritz X. HaenunerJe
PO Box 1800
Hailey, ID 83333

Re: Paddison Scenic Properties. L.C., v.Idaho County

Dear Fritz:
I am faxing and mailing herewith the Answer's to Plaintiff's Requests tor Interrogatories;
Request For Production; and Request For Admissions.

Please contact me if you have any questions.

o County Prosecuting Attorney
KAM:jak
ene.

1
2
3

4

1000fo~rSTRlcr
Leo
AT. '
o'CLOCK

IDAHO COUNTY
PROSE:CUTING ATTORNEY'S O ......'C..,;
41 6 W, MAIN S"I'R£!."'l' '
PO Box 483
GRANGEVIlLE. 10 B3ti30
PHONE: (208) 983-01S6

T

:M.

FEB 05 2010

FAX: (206) 983-391 9

.

KIRK A. MACGREGOR· PROSECUTING A'n'ORNe:y

~

AOAM H. GREEN - DE:PUTY PROSECUTING ATTORNEY'

5

6
7

8

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

9

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

lOPADDISON SCENIC PROPERTIES, L.C. )
))
11
Plaintiff.
)
)
12
-vs)

13
14

IDAHO COUNTY, a political subdivision ))
of the State of Idaho,

Case No. CV 39906

ANSWERS TO PLAINTIFF'S REQUEST FOR
~OGATO~;REQUESTFOR

PRODUCTION; AND REQUEST FOR
ADMISSIONS

)

Defendant.

15

~

16

COMES NOW, Idaho County. by and through Kirk A. MacGregor, the Idaho County

17

Prosecuting Attorney the attorney for the Defendant, Idaho County, and hereby answers the Plaintiff's

18

Re9uests For Interrogatories; Request For Production; and Request For Admissions as follows, to wit:

19

INTERROGATORIES

20

INTERROGATORY NO.1: Please state the name, residence and business address, and

21

telephone numb~ of each and every person who you know or have reason to believe has knowledge

22

ofrelevant facts relating to the subject matter ofthis lawsuit, the cause 'thereof, or the damages resulting

23

therefrom. and for each such person state wheth'er you have spoken with said person about the

24

substance of this action, and if SO whether any oral or written statement has been obtained from said

25

person, identity all documents obtained by you from said person or know to be in the possession of said

26

person, and state in detail the substance of the information each person possesses relating to the subject

27

matter of the lawsuit.

28
ANSWERtS TO PLAINTIFF'S REQUESTS
FOR ~OGATORIES ... - 1

ANSWER; 1. Gene Meinen, Idaho County Road Supervisor, Idaho County COurthOUS4

I
2

Grangeville, Idaho;

3
4

2. Roberta L. Morin, Clearwater National Forest Region 1, 12730 Highway 12. Orofino, ldah
83544;

5

3. Joe BOM, Clearwater National Forest Region 1, 12730 Highway 12, Orofino, Idaho 83544

6

INTERROGATORY NO. 2:

7

telephone number of each and every person who you expect to call as a witness at trial.

8

ANSWER;

9

Grangeville. Idaho;

10

11

Please state the name, residence and business address an

1. Gene Meinen, Idaho County Road Supervisor, Idaho County Courthouse

2. RobertaL. Morin, Clearwater National Forest Region 1,12730 Highway 12. Orofino, Idah(

83544;

12

3. Joe Bonn, Clearwater National Forest Region 1,12730 Highway 12. Orofino, Idaho 83544;

13

INTERROGATORY NO.3: Please identify any experts or consultants with whom you at

14

your attorneys or representatives expect to call as an expert witness at trial. For each such consultant

15

or expert, please state:

16

a.

The subject matter on which the expert is expected to testify;

17

b.

The substance of the opinions to which the expert is expected to testify; and;

18

c.

The underlying facts and data upon which the expert opinions are based, in conformity

19

with I.RC.P. 26(b)(4) and IRE. 705.

20

ANSWER: No expert witness or consultant has been hired or consulted with at this time. If

21

a decision is made to hire an expert or consultant for testimony at trial this interrogatory will be

22

supplemented with such information.
INTERROGATORY NO.4: Please identify all documents and evidentiary items that

23
24

evidence any claim or allegation IIUl.de in your Complaint.

25
26
27

ANSWER: The defendant, at this time, is relying upon the same documents and evidentiary

items that are attached to the Complaint in this matter.
.

INTERROGATORY NO.5: Please identify all documents and evidentiary items that you

28
ANSWER'S TO PLAINTIFF'S REQUESTS

I.OR INTERROGATORIES ... - 2 - - -

"

I

_

i

'7,

Q
(.J

1

2

expect to introduce or that you may use at the trial of this matter.

ANSWER: The defendant may introduce some or all ofthe documents and evidentiary item

3 that are attached to the Plaintitr s Complaint. If further documents are intended to be used at trial thi

4 interrogatory will be supplemented.
5

INTERROGATORY MO. 6; Have you obtained any oral or written statement

0

6

communication from the Defendants or any of them or their agents regarding the allegations made iJ

7

the Complaint? If so, please identify each and every statement, the person who made the statement~ tb

8

identity of the person to whom it was made, and the date such statement was made.

9
10
11
12

13
14

15

ANSWER; No.
INTERROGATORY NO.7; If your response to ANY OF THESE ADMISSIONS is not ar

unqualified admission, then please describe in detail the factual basis for your denial.
ANSWER:

See Answers to Requests For Admissions.

II. PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION NO 1;

Please produce all documents you expect to

intro.duce into evidence or use during trial.

16

ANSWER: Please see Answer to Interrogatory Number S.

17

REQUF..8T FOR PRODUCTION NO 2:

Please produce any and all documents and items

18

of tangible evidence that you or your attorney have in your or your attorney's files, that are not

19

protected by privilege, that refer to or make reference to, either cfuectIy or indirectly, to the allegations

20

or affinnative defenses contained in your Answer.

21

ANSWER; Please see Answer to Interrogatory Number S.

22

REQUEST FOR PRODUCTION NO 3:

23

Please produce any documents indicating that the

County has accepted the dedication ofthe highway or right ofway to the general public for all road and

24 highway purposes provided fOf in the laws of the State of Idaho.
25

ANSWER: No such document is available at this time.

26

REOUEST FOR PROD!lCTION NO 4:

27

County has accepting the right of way or highway.

28
ANSWER'S TO PLAINTIFF'S REQUESTS

FOR INTERROGATORIES ...

w

3

Please produce any resolution indicating that the

1

ANSWER: No such document is available at this time.

2

REOUESTFORPROOlJCTIONNOS;

3

Please produce any documents indicating that 1

County the has recorded a public right of way plat for the right of way or highway.

4

ANSWER; No such document is available at this time.

S

REQUESTFORPRODUCTIONN06i

6

Please produce any documents indicating that t

County has entered an order laying out. altering, or opening the right of way as a highway.

7

ANSWER: No such document is available at this time.

8

REQUEST FOR fRODUCTION NO 7:

Please produce any documents indicating that tJ

9 County has included the right of way or highway on the official map of the county or highway distric
10

system.

11

ANS'WER: No such document is available at this time.

12

REQUESTFORPRODUCTIONN08j

Please produce any documents indicating that tl

13

County has reported on the condition of any work, constructio~ mainte~ce or repair of the right 0:

14

way nor has the county ever performed such work, construction, maintenance, or repair on such righ'

15

of way or highway.

16

ANSWER: No such document is available at this time.

17

REQUEST FOR PRODUCTION NO 9;

18

19

County has worked or kept up the right of way at the expense of the public.
ANSw}~R:

No such document is available at this time.

20
21

Please produce any docum'ents indicating that th

III. REQUEST FOR ADMISSIONS
REQUEST FOR ADMISSION NO.1:

Please admit that the County never accepted the

22

dedication of the right of way or highway to the general public for all road and highway purposes

23

provided for in the laws of the State ofIdaho.

24

ANSWER; Admit

25

REQUEST FOR ADMISSION NO.2:

26
27

resolution accepting the right of way or highway.
ANSWER; Admit

28

ANSWER'S TO PLAINTIFF'S REQUESTS
FOR INTERROGATORIES ... - 4

"

::: 0

Please admit the County has never adopted a

1
2

REOUEST FOR ADMISSION NO.3: Please admit the County has never recorded a public
right of way plat for the right of way or highway.

3

ANSWER: Deny. There is a doctmlent entered "Map showing location Coolwater Ridge Road

4

Project No. 311 Selway Nat'l Forest" which is Instrument No. 91926 and was recorded at the Idaho

5

County Recorder's Office.

6
7

REQUEST FOR ADMISSION NO.4; Please admit the County has never entered an order
laying out, altering, or opening the right of way as a highway.

8

ANSWER: Admit.

9

REOUEST FOR ADMISSION NO. 5: Please admit the County has never included the right

10
11

12

of way on the official map of the county or highway district system.
ANSWRR: Admit as to the County highway system. As to the highway district system the

county is unable to answer this.

13

REOlJEST FOR A llM1SSION NO.6: Please admit that the County has never reported on

14

the condition of any work, construction, maintenance or repair of the right of way nor has the county

15

ever performed such work, ~onstruction. maintenance, or repair on such right of way.

16

17
18

19
20
21
22
23

ANSWER:

Admit.

However, the Kidder Highway District has performed work and

maintenance on the right-of-way.
REQUEST FOR ADMISSION NO.7: Please admit that the County has never worked or kept

up the right of way at the ~xpense of the public.
ANSWER; Admit, although the Kidder Highway District has worked, or kept up, the right-of-

way at the expense of the pUblic.
REQUESI FOR ADMISSION NO.8: Please admit that the doc'wnent attached as Exhibit
1 is a true and correct copy of a public records request submitted to Idaho County.

24

ANSWER; Admit.

25

REQUEST FOR ADMISSION NO.9: Please admit that e-mail stream attached hereto as

26

Exhibit 2, including attached exhibits, is Idaho County's response to the public records request

27

identified in Exhibit 1.

28

ANSWER'S TO PLAINTIFF'S REQUESTS
FOR INTERROGATORIES. .. "5

1
2

3

ANSWER; Deny. There was also a document sent bye-mail from the defendant that was ;
response (See Exhibit "A".)
DATED this -.£:Lday of February, 2010.

4

IDAHO C UNTY PROSECUTING

AITO

Y'

OFFICE

5

BY:
6

7
8

CERTIFICATE OF SERVICE

9

The undersigned hereby certifies that a true and COITect copy of the fOzsoing document w~
served upon the following person(s) in the manner indicated below on the
day of February;
2010:

10

--K
--X-

11

FRITZ X. HAEMMERLE
PO Box 1800
12 Hailey, ID 83333

U.S. Mail, First Class, Postage Prepaid
Via Facsimile

FAX (208) 578-0564
13

14

15

BY:

~~~~

16
17

18
19

20
21

22

23
24
25

26
27

28
ANSWER'S TO PLAINTIFF'S REQUESTS
FORINTERROGATORlES ... -6!

•

_________________

·

.

I

Page

1

Kirk MacGregor
From:

Kirk MacGregor [KMacGregor@Connectwireless.us]

Sent:

Friday, October 23, 2009 3:57 PM

To:

'fxh@haemlaw.com'

Subject: CooJwater RIdge Road

Tracking:

Recipient

Read

'f.xh~haemlaw.com·

Read: 10/25/2009 11:14 AM

Hey Fritz,
I've been extremely busy lately but I was handed the public records request you sent to Idaho County and wanted
to respond to it I talked to our county road supervisor. Gene Meinen about tM road. He informed me that the
road Is and always has been a United States Forest Service Road. He stated that the Forest Service has always
maintained it and Idaho County never has. He further stated it is not on the county road map. He also stated the
road is In an extremely remote area of Idaho County up above the Selway River. Mr. Meinen gave me the name
of an engineer at the Nez Perce National Forest Ofriee in Grangeville, Joe Bonn. that Is very familiar With the road
and its status. His phone number is 206-963-1950 if you want to ealt him. If I can be of any further assistance or if
you have any questions let me know.
Hope all is well with you and your family.
Sincerely, Kirk Macgregor, Idaho County Prosecutor

fXHIllT
10/2612009

......., I

i

,;.,.;..

--

EXHIBIT 2

-

-.'.1

I

.

P4

liftEMMERLE & HAEMMERLE, P.L.L.C.

FILEe y

Attorneys & Counselors at Law
P. O. Box 18()()
Hailey, ID 83333

Fritz X. Haemmerle
Jennifer L. K. Haemmerle

400 South Main Street, Suite 102
Tel: (208) 578-0520
Fax: (208) 578-0564

February 17,2010

Kidder-Harris Highway District
Attn. Commissioner or Public Records Coordinator
P.O. Box 398
Kooskia, Idaho 83539
CERTIFIED MAIL: 700828100001 96103077

Public Records Request
Re: Coolwater Ridge Road
Dear Commissioner or Public Records Coordinator:
1

This Public Records request seeks documents related to the Coolwater
Ridge Road and any part thereof.
Pursuant to Idaho Code § 9-337, 9-350 and 40-1306C, I request certified
copies (either electronically, by photocopy, or by other reproduction) of the
following public records:
1.

All surveys, plats, or rights-of-way for the Coolwater Ridge Road.

2.
All resolutions or any other document accepting the Coolwater
Ridge Road, or any part thereof, as a public road.
3.
All public right-of-way plats recorded by Kidder-Harris Highway
District from 1931 to the present.
4.
All maps of all public rights-ot-way under Kidder-Harris Highway
Districfs jurisdiction published by July 1, 2000 and every five years
thereafter (pursuant to I.C. § 40-1310 or otherwise).
5.
All entries and proceedings related to the Coolwater Ridge Road, or
any part thereof, that are in Kidder-Harris Highway District's rAcords (kept
pursuant to I.C. § 40-1336 or predecessor statutes).
6.
All annual reports (kept pursuant to I.C. § 40-1316 or its
predecessor statutes) since 1931 that included a report on the condition ot
the work, construction, maintenance and repair of the Coolwater Ridge
Road, or any part thereof, including all attached or accompanied maps of
them.

Kidder-Harris Highway District
February 17, 2010
Page 2
All documents showing any and all maintenance that Kidder-Harris
7.
Highway District has ever done or contracted for on the Coolwater Ridge
Road or any part thereof.

8.
All documents in your files showing any and all maintenance that
any other governmental authority has ever done on the Coolwater Ridge
Road or any part thereof.
9.
All documents related to the Coolwater Ridge Road, or any part
thereof, that relate to its status as a public or private road.
10.
All agreements between Kidder-Harris Highway District and any
other governmental authority relating to the development or maintenance
of the Coolwater Ridge Road, or any part thereof.

If you determine that any of the requested materials are exempt from
disclosure, please separate the exempt portions from the non-exempt portions
and provide us with copies of the non-exempt portions. For any exempt portions,
please include a specific description of the record and the reasons for which the
record is deemed exempt from disclosure. I reserve the right to appeal a
decision to withhold any records.
The above-requested information is not requested for purposes of a
mailing or telephone list prohibited by section 9-348, Idaho Code, or as otherwise
provided by law. Pursuant to I.C. § 9-339, you have three (3) days to respond to
this request. Please feel free to call me at (208) 578-0520 or email me at
fxh@haemlaw.com if you have any questions.
.,

If you have any questions, please call. Thank you.

Sincerely,
HAEMMERLE & HAEMMERLE, PLLC

P~-fi~
Fritz X. Haemmerle

FXH: fxh
Encl.
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Haemmerle & Haemmerle,
Attorneys &: counselors at Law

Fritz X. Haemmerle
Sir.
Regarding to the letter dated Feb 17. 2010 Concerning the Coolwater Ridge Road.
Kidder Harris Highway District bas no enterest in maintenance or records ofldnd
Pertaining to the Coolwater Ridge Road. We maintain the main Selway River Road
And that is a1l.

Kidder Harris Highway District
Road Foreman
Terry Agee
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FRITZ X. HAEMMERLE
HAEMMERLE & HAEMMERLE, P.L.L.C.
400 South Main St., Suite 102
P.O. Box 1800
Hailey, ID 83333
tel: (208) 578-0520
FAX: (208) 578-0564
ISB#3862
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IN THE DISTRICT COURT OF THE SECOND JUDICAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

.)·-·ease-Nrr~£V-09-39906

PADDISON S~ENlC-PR6PERTIES,·
FAMILY TRUST, L.C.

)

) BRIEF IN SUPPORT OF MOTION
) FOR SUMMARY JUDGMENT
)
)
vs.
)
)
IDAHO COUNTY, a political subdivision )
)
of the State of Idaho, KIDDER-HARRIS
IDGHWAY DISTRICT, body politic and )
)
corporate of the State of Idaho,
)
)

Plaintiff,

Defendants.

)

----------------------------)

COMES NOW: the Plaintiff, Paddison Scenic Properties, Family Trust, L.C.
("Paddison"), by and through their attorney of record, Fritz X. Haemmerle of Haemmerle
& Haemmerle, P.L.L.C., and pursuant to I.R.C.P. 56, submits this brief in support of the
Plaintiffs' Motion for Summary Judgment.
I.

INTRODUCTION

Paddison owns property with improvements along the Selway River Road in
Idaho County. The property is also located within the Kidder-Harris Highway District.
Paddison's predecessors granted a right of way through their property to the Forest

BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 1
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Service "for construction, repair, maintenance, and operation of a common, main, or
State public highway" and "deciate[d] the said right of way to the federal public for all
road and highway purposes provided for in the law of the State of Idaho."
Neither Idaho County nor the Highway District has ever maintained, laid out, or
assumed any interest or jurisdiction over the right of way.
Paddison seeks a declaration from this Court that the dedication was never
accepted by the County or the Highway District and that the right of way is not a public
highway under the law of the State Idaho.

II.
1.

UNDISPUTED FACTS

Paddison Scenic Properties, L.C. ("Paddison"), owns real property in

Idaho County. (Affidavit of David Paddison, 12). The property also lies within the area
encompassed by the Kidder-Harris Highway District. (Affidavit of David Paddison, 12).
2.

Paddison is the successor in interest to Alberta Cleveland Krahn and

Richard Krahn, and to Mary E. Reed (collectively "predecessors"). (Affidavit of David

Paddison, 13). Both predecessors granted right of way deeds to the United States of
America, true and correct copies of which are attached as Exhibits A and B (collectively
"right of way" or "deeds") to the Affidavit of David Paddison filed with the Motion for
Summary Judgment. (Affidavit of David Paddison, Exhibits A and B).
3.

In each of the deeds, Paddison's predecessors dedicated a right of wayl

through Paddison's property for the "Coolwater Ridge Project." (Jd.) The right of wayl
is now commonly also referred to as Forest System Road No. 317. (Jd.)
4.

The right of wayl was granted, in pertinent part, "for the construction,

repair, maintenance, and operation of a common, main, or State public highway." (Jd.)
BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 2
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The deeds provided that the predecessors "hereby dedicate the said right of way to the
general public for all road and highway purposes provided for in the laws of the State of
Idaho." (Id.)
S.

The County has admitted that it never accepted the dedication of the right

of way to the general public for all road and highway purposes provided for in the laws of
the State of Idaho.

(Affidavit of Fritz Haemmerle, Exhibit 1, County's Response to

Plaintiffs Request for Admissions).
6.

The County has also admitted the following as to the right of way: (i) that

the County never adopted a resolution accepting the right of way; (ii) that it never
entered an order laying out, altering, or opening the right of way as a highway; (iii) that
it never included the right of way on the official map of the county or highway district
system;

(iv) that it never reported on the condition of any work, construction,

maintenance or repair of the right of way nor has the county ever performed such work,
construction, maintenance, or repair on such right of way; and (v) that it never worked or
kept up the right of way at the expense of the public. (Id.).
7.

The Highway District has admitted that it has no interest in the right of

way and that it has: (i) no record accepting the right of way; (ii) no record laying out,
altering, or opening the right of way as a highway; (iii) no record of it being on its
official map;

(iv) no record reporting on the condition of any work, construction,

maintenance or repair of the right of way; (v) no record of it performing work,
construction, maintenance, or repair on such right of way; and (vi) no record of it being
worked or kept up the right of way at its expense. (Affidavit of Fritz Haemmerle, Exhibit
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2, Paddison's Public Records Request and Highway District's Response to Public
Records Request).

III.

STANDARD OF REVIEW

Summary judgment is proper if "there is no genuine issue as to any material fact
and the moving party is entitled to judgment as a matter of law." I.R.C.P. 56(c); Bonz v.

Sudweeks, 119 Idaho 539, 541, 808 P.2d 876, 878 (1991). When a court assesses a
motion for summary judgment, all controverted facts are to be liberally construed in favor
of the nonmoving party. G & M Farms v. Funk Irrigation Co., 119 Idaho 514, 517, 808
P.2d 851, 854 (1991); Tusch Enterprises v. Coffin, 113 Idaho 37, 740 P.2d 1022 (1987).
Likewise, all reasonable inferences, which can be drawn from the record must be drawn
in the nonmovant's favor. G & M Farms, 119 Idaho at 517, 808 P.2d at 854; Clarke v.

Prenger, 114 Idaho 766, 760 P.2d 1182 (1988); Sanders v. Kuna Joint School Dist., 125
Idaho 872, 876 P.2d 154 (Ct.App.1994).
The burden of proving the absence of an issue of material fact rests at all times
upon the moving party. However, "when a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest upon the mere
allegations or denials of his pleadings, but his response, by affidavits or as otherwise
provided in this rule, must set forth specific facts showing that there is a genuine issue for
trial." M&H Rentals, Inc. v. Sales, 108 Idaho 567, 570, 700 P.2d 970 (Ct.App. 1985).
When an action will be tried before the court without a jury, resolution of the
possible conflict between the inferences is within the responsibilities of the trial court as
fact finder. Cameron v. Neal, 130 Idaho 898, 900,950 P.2d 1237, 1230 (1997). The trial
judge is not constrained to draw inferences in favor of the party opposing a motion for
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summary judgment, but rather the judge is free to arrive at the most probable inferences
to be drawn from uncontroverted evidentiary facts, despite the possibility of conflicting
inferences. Chapin v. Linden, 144 Idaho 393, 162 P.3d 772 (Idaho).

IV.
A.

ARGUMENT

Legal Standards.
The deed in this case was executed in 1931 and recorded in February 1932.

Whether a public highway exists across the Paddison property turns on the provisions of
I.C. § 39-101 and § 39-103, the road creation statutes in effect at the time the deed was

Burrup v. Stanger, 114 Idaho 50, 52, 753 P.2d 261 (CLApp.

executed and recorded.

1988); Galli v.Idaho County, 146 Idaho 155, 191 P.3d 233 (2008).
I.C. § 39-101 defmed highways as "[h]ighways are roads, streets or alleys, and
bridges, laid out or erected by the public, or if laid out or erected by others, dedicated or
abandoned to the public.

1

I.C. § 39-103 entitled "Recorded and worked highways" provided that "roads laid
out and recorded as highways, by order of a board of commissioners, and all roads used
as highways for a period of five (5) years, provided they shall have been worked and kept
up at the expense of the public, or located and recorded by order of a board of
commissioners, are highways.,,2

B.

1

Under either statutory or common law dedication, the dedication of the
"right of way to the general public for all road and highway purposes
provided for in the laws of the State of Idaho" was not accomplished because
it was never accepted by the County or the Highway District.

This language is almost identical to the current version in effect which is LC. 40-109(5).

This language is the same language that was in effect as' far back as 1893 and that is currently
in effect. Burrup v. Stanger, 114 Idaho 50 at fn. 1; See also I.C. 40-109(5).

2
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Presently, and in 1932 when the deed in this case was recorded, statutory
dedication could not be accomplished "unless the dedication shall be accepted and
confirmed by the city council or by the commissioners of the county-wide highway
district."

Worley Highway Dist. v. Yacht Club, 116 Idaho 219, 223, 775 P.2d 111

(1989).3
In addition, common law dedication could not, and still cannot be accomplished

unless there is acceptance. The essential elements of a common-law dedication of land
are (1) an offer by the owner, clearly and unequivocally indicated by his words or acts
evidencing his intention to dedicate the land to a public use, and (2) an acceptance of the
offer by the public. Pullin v. Victor, 103 Idaho 879, 881,655 P.2d 86 (Ct.App. 1982);

Stafford v. Klosterman, 134 Idaho 205, 998 P.2d 1118 (2000).
Therefore, whether under a theory of statutory or common law dedication,
Paddison's predecessors' offer to dedicate the right of way "to the general public for all
road and highway purposes provided for in the laws of the State of Idaho" had to be
accepted by the County or the Highway District to be effective. Acceptance is necessary
because otherwise a private individual or the Forest Service could force a county or
highway district or city to accept responsibility for and maintain a road as a public road
against a county or city's will. See e.g, French v. Sorensen, supra, at 959, fn. 3, wherein
the Court stated that "no agency, such as the Forest Service by performance of work on a

3 As pointed out by the Worley Court, prior to 1905, to effect statutory dedication, the statutes
only required the recording of the plat. [d. Thereafter, however, the statutes were amended to
provide that no plat shall be approved unless accepted and approved by the public body. [d.; See
also fn. 2.
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private road could thereby impose upon the county the burden of thereafter maintaining
that road, which would be a county burden at public expense, if a county road."
GeneraHy, official acceptance of a dedication may consist of any positive conduct
evincing consent of proper public officers on behalf of the public. Id. at 103 Idaho 883.

An acceptance of a dedication of a street occurs when the city has done some act that
unequivocally shows its intent to assume jurisdiction over the property dedicated. Id.

In this case, in its response to request for admissions, the County has admitted that
it never accepted the dedication by Paddison's predecessors of the right of way running
through their property. (Affidavit of Fritz Haemmerle, Exhibit 1, County's Response to
Plaintiff's Request for Admission No.1). The same is true with the Highway District.

(Id., at Exhibit 2). This is similar to the case of Stafford v. Klosterman, 134 Idaho 205,
208, 998 P.2d 1118, 1121 (2000), where because the dedication was never accepted and
neither the County nor the Highway District claimed any interest or public responsibility
for maintenance of the road, the Court held that the dedication was not accomplished. 4

In this case, there is no genuine issue of fact that there was no acceptance of the
dedication.

Therefore, as a matter of law, the dedication was not accomplished.

Paddison is entitled to a declaratory judgment as a matter of law that the right of way
through their property was not dedicated to the general public for all road and highway
purposes provided for in the laws of the State of Idaho.

4

In contrast, see Farrell v. Pocatello, 138 Idaho 378, 384, 64 P.2d 304, 310 (2002), where the

Board of County Commissioners' minutes showed that it adopted a resolution accepting the
dedication which stated "be it resolved by the Board that the dedication of same [Indian Creek
Road] be and the same is hereby accepted, and it is hereby ordered that said above described road
be added to and made a part of Road District No. 11 and said road with plat as presented be
recorded as provided by law."
BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 7
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The right of way through the Paddison property is not a public highway
under the laws of the State of Idaho because it was not created in
conformance with the road creation statutes in effect at the time.
As already mentioned above, I.C. §§ 39-101 and 39-103 were the road creation

statutes in effect at the time the deed was executed and recorded.

Burrup v. Stanger,

114 Idaho 50, 52, 753 P.2d 261, 263 (Ct.App. 1988); Galli v. Idaho County, 146 Idaho
155, 191 P.3d 233 (2008).
Three situations giving rise to public highways were recognized by I.C. § 39-103.

Burrup v. Stanger, 114 Idaho at 52.

The first is "roads laid out and recorded as

highways, by order of the board of commissioners." Id. The second is "all roads used as
highways for a period of five (5) years, provided they shall have been worked and kept
up at the expense of the public." Id. The third is roads "located and recorded by order of
the board of commissioners." Id.
The Idaho Supreme Court has conclusively held that funds expended by or
maintenance done by the Forest Service do not qualify as "at the expense of the public"
under the statute. In cases where the Forrest Service does maintain the road, the Forest
Service rights, whatever they may be, are private and do not qualify the road as a
"public" or "county" road. French v. Sorensen, 113 Idaho 950, 958, 751 P.2d 98, 106
(1988). "Maintenance performed by the Forest Service may not be relied upon to satisfy
the public maintenance requirement." Burrup v. Stanger, 114 Idaho 50, 54, 753 P.2d
261,265 (Ct.App. 1988). (Emphasis added).
In its response to discovery, the County has admitted the following:
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•

it never adopted a resolution accepting the segment referred to in the deed;

•

it never entered an order laying out, altering, or opening the segment referred

~~~~_~~jI!~the<.l~~~t~ a highway;

•

it never included the segment referred to in the deed on the official map of the
county or highway district system;

•

it never reported on the condition of any work, construction, maintenance or
repair on the segment referred to in the deed;

•

it never performed such work, construction, maintenance, or repair on the
segment in the deed; and

•

it never worked or kept up the segment at the expense of the public.

(Affidavit of Fritz Haemmerle, Exhibit 1, County's Response to Plaintiffs Request for
Admissions ).
In its response to Paddison's public records request, the Highway District
admitted that it "has no interest (sic) in maintenance or records of any kind Pertaining the
Cool water Ridge Road. We maintain the Selway River Road and that is all." [d. at
Exhibit 2).
Since the County has admitted that the right of way through Paddisons' property
was never laid out and recorded or located and recorded by order of the Board of
Commissioners and has admitted that the segment has never been maintained by the
County, and since the Highway District has no records documenting that it laid out and
recorded or located the segment as a highway, has no interest in the segment, and has
done no maintenance on it, the right of way through Paddison's property is not a public
highway under the Idaho statutes.

BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 9
l'

96

V.

CONCLUSION

Based upon the foregoing, Paddison requests declaratory judgment in favor of
Paddison that the dedication of the "right of way to the general public for all road and
highway purposes provided for in the laws of the State of Idaho" was never effected and
that the right of way is not a public highway under the laws of the state of Idaho.

thiS~~YOfMay, 2010.

RESPECTFULLY SUBMITTED

HAEMMERLE & HAEMMERLE, P.L.L.C.

By:

£-

==-pKtz X. Haemmerle
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CERTIFICATE OF SERVICE

c2..£

day of May, 2010, I served a true and correct copy
I hereby certify that on the
of the within and foregoing document upon the attomey(s) named below in the manner
noted:
Kirk A. MacGregor
Idaho County Prosecuting Attorney
P.O. 463
Grangeville, ID 83530
~

By depositing copies of the same in the United States Mail, postage prepaid,
at the post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attorney(s) at his
offices in Hailey, Idaho.

-X-

By telecopying copies of same to said attorney(s) at the telecopier number
_ _ _ _ _ _ _ _" and by then mailing copies of the same in the United
States Mail, postage prepaid, at the post office at Hailey, Idaho.
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IDAHO COUNTY DISTRICT COURT
~ ,dc.:- FILED
AT. v . J..fD O'CLOCK
.M.

P

DAVID E. WYNKOOP
SHERER & WYNKOOP, LLP

JUN 10 2010

730 N. MAIN ST.
P.O. BOX3}

f

MERIDIAN, IDAHO 83680
(208) 887-4800
F~(208)887-4865

I.S.B. #2429

Attorneys for Defendant Kidder-Harris Highway District
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.

Plaintiff,

)
)

CASE NO. CV-09-39906

)

ANSWER OF KIDDER-HARRIS
mGHWAY DISTRICT TO PLAINTIFF'S
SECOND AMENDED COMPLAINT
FOR DECLARATORY RELIEF

)
)

VS.

)

)

IDAHO COUNTY, a political subdivision
of the State of Idaho; KIDDER-HARRIS
mGHWAY DISTRICT, a body politic and
Corporate of the State of Idaho,

)
)
)
)
)

Defendants.

)
)

COMES NOW the KIDDER-HARRIS HIGHWAY DISTRICT, a body corporate and
politic of the State of Idaho, located in Idaho County ("District"), by and through its attorney of
record David E. Wynkoop of SHERER & WYNKOOP, LLP, and does answer Plaintiff's Second
Amended Complaint for Declaratory Relief ("Complaint'') as follows:

PRELThfiNARYSTATEMENT

All paragraphs of Plaintiff's Complaint not specifically admitted in this answer are
denied.
ANSWER OF KIDDER-HARRIS mOHWAY DISTRICT TO PLAINTIFF'S SECOND AMENDED
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1.

In answer to paragraph 1 of Plaintiffs Complaint, the District has no knowledge

of the ownership of the real property identified in Plaintiff's Complaint and therefore denies that
Plaintiff owns the property. The District admits that the real property identified in the Complaint
is located within the area encompassed by the District.
2.

District admits paragraphs 2 and 3 of Plaintiff's Complaint.

3.

In answer to paragraph 4 ofPlaintifi's Complaint, District has no knowledge

whether Paddison is the successor in interest to Alberta Cleveland Krahn and Richard Krahn, and
Mary E. Reed and therefore denies this allegation. Plaintiff admits that the Right-of-Way Deeds,
copies of which are attached to Plaintiff's Second Amended Complaint for Declaratory Relief
were dedicated to the United States of America. By their terms, the same Right-of-Way Deeds
were also dedicated" ... to the general public for all road and highway purposes provided for in
the laws of the State of Idaho."
4.

In answer to paragraph 5 of Plaintiffs Complaint, District admits that the Right-

of-Way Deeds were dedicated for purposes of a " ... highway to be constructed by the Secretary
of Agriculture of the United States, and known as the Coolwater Ridge Project." District further
admits that the Coolwater Ridge Road is sometimes referred to as Forest System Road No. 317.
5.

District admits paragraph 6 of Plaintiffs Complaint.

6.

In answer to paragraph 7 of Plaintiff's Complaint, District admits and denies

paragraphs 1 through 6 of Plaintiff's Complaint as provided in paragraphs 1 through 5 of this
Answer.
7.

District denies paragraph 8 of Plaintiff's Complaint. It is a legal conclusion

whether the dedication of the Right-of-Way Deeds" ... to the general public for all road an
ANSWER OF KIDDER-HARRIS mGHWAY DISTRICT TO PLAINTIFF'S SECOND AMENDED
COMPLAINT FOR DECLARATORY RELIEF - 2

highway purposes provided for in the laws of the State ofIdaho" was accepted by virtue of the
recording of the right-of-Way Deeds, use of the public, or otherwise.
8.

In Answer to paragraph 9 of Plaintiff's Complaint, District does not know

whether the County adopted a resolution accepting the right-of-way. The District has not located
evidence to determine whether it ever adopted a resolution accepting the right-of-way. Whether
adoption of a resolution by the County or the District is relevant to the acceptance of the
dedication of the Right-of-Way Deeds is a legal conclusion to be made by this Court.
9.

In answer to paragraph 10 of Plaintiff's Complaint, District has not located

evidence that the County or the District ever recorded a right-of-way plat for the right-of-way.
10.

In answer to paragraph 11 of Plaintiff's Complaint, District has not located

evidence that the County or the District ever entered an order laying out, altering or opening the
right-of-way.
11.

In answer to paragraph 12 of Plaintiff's Complaint, District has not located

evidence that the County or District ever included the right-of-way in question on the official
map of the County or Highway District system.
12.

In answer to paragraph 13 of Plaintiff's Complaint, District has not located

evidence that the County or District ever reported on the condition of any work, construction,
maintenance or repair of the Right-of-Way.
13.

In answer to paragraph 14 of Plaintiff's Complaint, the District has not located

any evidence that the District or the County has worked or kept up the Right-of-Way at the
expense of the County or the District.

ANSWER OF KIDDER-HARRIS mGHWAY DISTRICT TO PLAINTIFF'S SECOND AMENDED
COMPLAINT FOR DECLARATORY RELmI - 3
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14.

District denies paragraph 15 of Plaintiffs Complaint. It is a legal conclusion

whether the dedication of the Right-of-Way Deeds were accepted or whether a road or highway
was established or provided for under the laws of the State of Idaho.

15.

District denies paragraph 16 of Plaintiff's Complaint.

DEMAND FOR ATTORNEYS FEES AND COSTS
16.

As a result of the Plaintiffs actions, the District has had to retain counsel and

incur costs. Should the District prevail in this action, it is entitled to an award of attorney fees

and costs pursuant to Idaho Code §§12-117 and 12-121 and Rule 54 of the Idaho Rules of Civil
Procedure.

PRAYER FOR RELIEF

WHEREFORE, District prays for the following relief:
A.

That the Court determine whether a public road or highway exists pursuant to the

laws of the State of Idaho, in the location identified in the Right-of-Way Deeds;

B.

That the District be awarded its costs and attorneys fees pursuant to Idaho Code

§§12-1l7, 12-121 and Rule 54 of the Idaho Rules of Civil Procedure;
C.

For such other and further relief as the Court deems just and equitable.

Respectfully submitted this lOth. day of June, 2010.
SHERER & WYNKOOP, LLP
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Attorneys for Defendant Kidder-Harris Highway District
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR TIlE COUNTY OF IDAHO
P ADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.

)
)
)
Plaintiff,
)
)
VS.
)
)
IDAHO COUNTY, a political subdivision )
of the State of Idaho; KIDDER-HARRIS
)
HIGHWAY DIS1RlCT, a body politic and )
)
Corporate of the State of Idaho,
)
)
Defendants.
)

STATE OF IDAHO
County of Idaho

CASE NO. CV-09-39906
AFFIDAVIT OF TERRY AGEE

)
) ss.
)

TERRY AGEE, being first duly sworn deposes and states:
1. I am the Road Foreman of the Kidder-Harris Highway District ("District") and

make the following statements of my own personal knowledge;
2. The Coolwater Ridge Road is located within the boundaries of the District;
3. I have lived near the Coolwater Ridge road for approximately 50 years;

,KKY

p.

A0t:t

4. I have observed the public's use of, and have myself used , the Coolwater
Ridge Road for at least 30 years;
5. The Coolwater Ridge Road is now and has been for at least 30 years heavily
used by the general public primarily for recreational purposes;
6. The Coolwater Ridge Road provides access to Forest Service lands;
7. The Coolwater Ridge Road provides access for a Forest Service lookout and a
Forest Service weather station;
8. The District considers the Coolwater Ridge Road to be a Forest Service road;
9. Last year, the Forest Service performed a major improvement and
maintenance project to maintain and improve the Coolwater Ridge Road;
10. The Forest Service Coolwater Ridge Road improvement project cost
approximately $200,000 to $300,000;
11. The District does not currently maintain the Coolwater Ridge Road;
12. I have located no records to demonstrate that the District has maintained the
Coolwater Ridge Road in the past;
13. The District does not include the Coolwater Ridge Road on its official map;
14. The District has not sought reimbursement for the mileage of the Coolwater
Ridge Road for PUIpOse of the highway distribution account;
15. The District desires that the interests of the public be upheld with respect to
the use of the Coolwater Ridge Road;
16. The Coolwater Ridge Road connects to the Selway River Road;

17. The District considers the Selway River Road to be a District road;
18. The District has regularly maintained the Selway River Road for more than
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twenty years;
19. The Selway River Road is shown as a public road on the District's official
map;
20. The District now claims and for at least twelve years has claimed the Selway
River Road for purposes of reimbursement pursuant to the highway distribution account;
21. Any decree by the Court should carefully protect the interest of the public to

fully and freely use the Selway River Road for all highway purposes authorized by law,
including in particular, the intersection of the Selway River Road and the Coolwater
Ridge Road;

22. Any decree by the Court should determine whether the public has a right to
use the Coolwater Ridge Road.
DATED this

3D -ft.-day of June, 2010.

-'"4 Jl

Terry Agee
SUBSCRlBED AND SWORN to before me

LYNDA M JAMES
Notary Public
State of Idaho

this.3.:r2. day of June> 2010.

fll::J.dahO ,

Notary Public
Residing at:4...rn L a...
My Commission Expires:

h.w cOMMlJRON
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CERTIFICATE OF SERVICE

;~

day of June, 2010, I served a true and
I HEREBY CERTIFY that on this
correct copy of the foregoing AFFIDAVIT OF TERRY AGEE upon the following, by the
method indicated below:
Fritz X. Haemmerle
XX via U.S. mail, postage prepaid
HAEMMERLE & HAEMMERLE, P.L.L.C.
400 South Main St., Suite 102
P.O. Box 1800
Hailey, ID 83333
Kirk A. MacGregor
Idaho County Prosecuting Attorney
P.O. Box 463
Grangeville,ID 83530
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XX via U.S. mail, postage prepaid
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KIDDER HARRIS IDGHW
P.O.BOX398
KOOSKIA,. ID. 83

RESOLUTION NO.
BOUNDARY ANNEX
WHEREAS, below specified area is located within the l)OlmC1an.~s of Idaho County and adjacent
to and east of current existing Kidder Harris boundaries~
WHEREAS, specified roads within identified boundaries
mental agency at present time; and

WHEREAS, present agency"nameIy Idaho County Road vepa.rtrru;m~ is willing to relinquish
to October 1, 1998; and
their maintenance responsibility and all monetary funding
WHEREAS, Kidder Harris Highway District is willing to accent the annexation of described area
within said boundaries:
All of the area whether it be privately owned or public
Townships described below:

within the three Idaho County

a) All ownersbips within those two Townships at Ranges
and 7 East Boise Meridian and Township 32 North,.

East Boise Meridian
Idaho.

County~

b) All ownerships within that Township lying at I "1l"1JU"nt:'.h11""\1 33 Nort~ Range 6
East, Boise Meridian. (For ease oflocatio~ the
generally wish to
include that area along the Middlefork of the Clearwater
in the vicinity
of Syringa,. the general area at the mouth of the Selway~
as the Lowell
area and all of the Selway area up to the forest boundary the vicinity of
O'Hara Creek.)
WHEREAS~

an acceptable percent of residents living
the existing roads within those
boundaries have signed a petition accepting Kidder Harris II:lismvl78.v District as their road
maintenance agency_
NOW THEREFORE BE IT RESOLVED·BY THE
HARRIS IDGBWAY ])ISTRrCf OF IDAHO ,..,1"10.........'_7
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DAVID E.WYNKOOP
SHERER & WYNKOOP, LLP
730 N. MAIN ST.
P.O. BOX 31
MERIDIAN, IDAHO 83680
(208) 887-4800
FAX (208) 887-4865
I.S.B. #2429
Attorneys for Defendant Kidder-Harris Highway District

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

)
)
)
Plaintiff,
)
)
)
vs.
)
IDAHO COUNTY, a political subdivision )
of the State of Idaho; KIDDER-HARRIS
)
mGHWAY DISTRICT, a body politic and )
Corporate of the State of Idaho,
)
)
Defendants.
)

PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.

CASE NO. CV-09-39906
BRIEF IN OPPOSITION TO
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT AND
IN SUPPORT OF KIDDER-HARRIS
mGHWAY DISTRICT'S
CROSS-MOTION FOR
SUMMARY JUDGMENT

-------------------------)
COMES NOW the Defendant, KIDDER-HARRIS HIGHWAY DISTRICT ("District"),
by and through its attorney of record David E. Wynkoop of SHERER & WYNKOOP, LLP, and
pursuant to Idaho Rule of Civil Procedure 56, submits this brief in opposition to Plaintiffs
Motion for Summary Judgment and in support of District's Cross-:Motion for Summary
Judgment.

BRIEF IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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I. INTRODUCTION

The Coolwater Ridge Road, also known as Forest Road No. 317 (the "Coolwater Ridge
Road") is a heavily used road, providing access to Forest Service lands, a Forest Service weather
station and a Forest Service lookout. (See Affidavit of Terry Agee, ~~ 4-10). The Coolwater
Ridge Road has been traditionally maintained by the United States Forest Service ("USFS").

Ibid.
In this proceeding, the Plaintiff seeks a declaration from this Court that the public has no
interest in or right to use the Coolwater Ridge Road pursuant to state law where the road crosses
Plaintiffs property. Plaintiff will likely next go to Federal Court to challenge the rights of the
USFS to use and manage the use of the portion of Coolwater Ridge Road which crosses
Plaintiffs property. The Kidder-Harris Highway District ("District") was recently added as a
party Defendant to this proceeding. The Coolwater Ridge Road is located within the
geographical boundaries of the District. The District has jurisdiction over all local roads within
its boundaries pursuant to Idaho Code Title 40, Chapter 13.
The goal of the District in this proceeding is to protect the public interest. The District
has not historically maintained the Coolwater Ridge Road nor has the District placed the road on
the District's inventory map. Likewise, the District has not claimed the mileage of the
Coolwater Ridge Road for purposes of the highway distribution account. However, as noted by
Plaintiff in its Complaint and Summary Judgment brief, the deeds granted by Plaintiffs
predecessors "dedicate ... (a) right of way to the general public for all road and highway
purposes provided for in the laws of the State of Idaho." (emphasis added) (See Exhibits A and
B to Second Amended Complaint for Declaratory Relief.)
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The District respectfully requests that the Court consider Idaho statutes and case law
which suggest the public has a right to use the Coolwater Ridge Road by virtue of the dedication
of the road to the public; and that the dedication was accepted by the public based upon public
use and the recording of the deeds. Alternatively, the undisputed facts shown that a public road
has been created by public use and maintenance.
The District does claim and maintain the Selway River Road for public travel. The
Coolwater Ridge Road is a tributary of and connects into the Selway River Road. Any decree
issued by this Court should carefully recognize the public right of travel with respect to the
Selway River Road, particularly at the intersection of the Coolwater Ridge Road and the Selway
River Road.
The District agrees with the Plaintiff that there are no material issues offact in dispute.
Accordingly, the District, has contemporaneously filed a cross-motion for summary judgment
and the supporting Agee affidavit. The District asks that the Court determine whether there is a
public right to travel the Coolwater Ridge Road pursuant to applicable law.

II. UNDISPUTED FACTS
The District mostly agrees with Plaintiff's statement of Undisputed Facts set forth at pp.
2-4 of Plaintiff's Briefin Support of Motion for Summary Judgment ("Plaintiff's Brief').
Specifically, the District has no reason to dispute any of the statements contained in paragraphs
1,2,3,4, and 6 of the Undisputed Facts contained in Plaintiff's Brief. The District does dispute
portions of the statements contained in paragraphs 5 and 7 of the Undisputed Facts portion of
Plaintiff's Brief. This minor disagreement does not create a dispute of material fact because the
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differences are limited to the inferences and legal conclusions to be drawn from the undisputed
facts.
Plaintiff asserts at paragraph 5 of Plaintiff s Undisputed Facts at p. 3 that the offer of
Plaintiffs predecessors to dedicate the Coolwater Ridge Road was never "accepted". The
question of whether the dedication was "accepted" is a question of law, to be determined by this
Court. In
Sections IV, Band C of this Briefbelow, the District requests that this Court consider whether
under Idaho law, the dedication of the Coolwater Ridge Road was accepted by either: 1) public
use of the Coolwater Ridge Roadandl or 2) recording of the deeds by the County.
The District also partly disputes

~7

of Plaintiffs Undisputed Facts at pp. 3-4. The

Plaintiff has drawn unwarranted inferences from a letter mailed by the District to Plaintiffs
attorney in response to a request for information. The actual letter stated:
Regarding the letter dated Feb 17,2010 Concerning the Coolwater
Ridge Road. Kidder Harris Highway District has no enterest [sic]
in maintenance or records ofldnd Pertaining to the Coolwater
Ridge Road. We maintain the main Selway River Road and that is
all.
The District does not dispute that with respect to the Coolwater Ridge Road, that the
District has located no records relating to: "ii) laying out, altering, or opening the right of way
as a highway;" "iii) being on its official map;" "iv) reporting on the condition of any work,
construction, maintenance or repair of the right of way;" or "v) performing work construction,
maintenance, or repair on such right of way." The District does disagree with subparts (i) and
(vi) of~7 relating to whether the Coolwater Ridge Road was "accepted", since this is legal
conclusion to be made by the Court. The fact that both deeds were recorded (see Exhibits A and
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B of Plaintiff's Complaint) arguably constitutes an acceptance under Idaho law. The use of the
road by the public also may constitute an acceptance..
Likewise, Plaintiff's statement in (vi) that there is "no record of it being worked or kept
up" at the District's expense is generally correct, but ignores that the road has been maintained
and improved at the expense of the Forest Service. See Affidavit of Terry Agee, 11 4-10. The
District has located no records proving that the District has maintained the Coolwater Ridge
Road. However, the District believes that the USFS has maintained the Coolwater Ridge Road
through the years and is aware that the USFS recently performed a major improvement and
maintenance project on the Coolwater Ridge Road. The District has been advised by USFS
officials that the USFS spent approximately $200,000-$300,000 on this maintenance and
improvement project. See Agee Affidavit, 110. Thus, public funds have been used to maintain
or improve the Coolwater Ridge Road.

III. STANDARD OF REVIEW
The District adopts the standard of review as set forth at pp. 4-5 of Plaintiff's Summary
Judgment Brief.

IV. ARGUMENT

A.
Coolwater
purposes.

The Right-of-Way Deeds signed by Plaintiff's predecessors and recorded in
the County Records clearly constituted an offer to dedicate the
Ridge Road to the general public for all road and highway

Plaintiff readily concedes this point. Indeed, the two Right-of-Way Deeds in question
attached as Exhibits A and B to Plaintiff's Verified Complaint contain the following language:
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The parties of the first part do also dedicate the said right of way to the
general public for all road and highway purposes provided for in the laws
of the State of Idaho.
Both deeds further provide that:
[T]he said right of way hereby granted is for the construction, repair,
maintenance, and operation of a common, main or state public highway ...
Thus, it is indisputable that Plaintiffs predecessors attempted to grant to the general
public a right to use the Coolwater Ridge Road by virtue of the deeds. Plaintiff also readily
admits that the right of way deeds granted by their predecessors for the creation of the Coolwater
Ridge Road were recorded in the County records. It is also undisputed that the general public
heavily used the Coolwater Ridge Road. See Agee Affidavit,

'5.

4.
I have observed the public's use of, and have myself used, the
Coolwater Ridge Road for at least 30 years;
5.
The Coolwater Ridge Road is now and has been for at least 30
years heavily used by the general public primarily for recreational
purposes ...

See Affidavit of Terry Agee, '4,5.
Finally, it is undisputed that USFS public funds have been used to maintain and
improve the Coolwater Ridge Road. See Agee Affidavit, ,,8-10.

B.

Was the offer by Plaintiff's predecessors to dedicate the Coolwater
Ridge Road accepted by recordation of the deeds and use by the
public?

The Plaintiff has made some logical arguments and cited at least one case which suggests
the dedication was never completed and thus the general public has no right to use the Coolwater
Ridge Road pursuant to Idaho law. The District perceives its responsibility as informing the
Court of the "rest of the story". The District suggests that the better reading ofIdaho law is that
the dedication in this case was completed by recordation of the deeds and/or use of the road by
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the public. The Court is undoubtedly aware that the closure of a long used road that has been
heavily used for hunting and recreating on USFS lands would be highly controversial.
Accordingly, it is in the public interest that we "get this right."

(1)

The History of Common Dedication of Rights of Way in Idaho.

In its Summary Judgment Brief, Plaintiff takes note of the statutes in effect in the early
1930's providing for how statutory creation of public rights-of-way could occur. In addition to
these statutory methods for creating public rights-of-way, Idaho has also long recognized
creation of public rights-of-way by common law dedication. Road creation by common law
dedication is independent and distinct from road creation by statutory methods. Plaintiff
acknowledges the recognition by Idaho Courts that public rights-of-way can be created by
common law dedication. However, Plaintiff takes a much narrower view of common law
dedication than is warranted by the case law.
One of the earliest Idaho common law dedication cases was Boise City v. Hon, 14 Idaho
272, 94 P. 167 (1908). In Hon, a road was purportedly dedicated by plat, but the road was never
accepted by the city. The Idaho Supreme Court ruled that even if the City had taken no action to
accept the road, the dedication of the road was completed when the plat was filed for record and
lots were sold with reference to the plat. The Court emphasized that the offer of dedication was
accepted by the public when members of the public accepted the offer by purchasing lots.
Significant to our case is the Court's analysis that " ... dedication .. .is irrevocable ... although
there has been no formal acceptance by the public authorities." See Hon, 14 Idaho 272, 278
(quoting with approval from 13 eyc. At p. 455).
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Thus, in Hon, it is established that filing of the plat and reliance on the plat by the public
is sufficient to create a public right of way by public dedication.
One of the next Idaho cases to come along was Thiessen v. The City ofLewiston, 26
Idaho 505, 144 P. 548 (1914). Thiessen is really important to a correct analysis of the case at bar
because it extends the analysis of common law public right-of-way dedication beyond the context
of a plat. Indeed, in Thiessen, the Court recognized an oral common law dedication of a public
right-of-way. The Court stated that "When properly established by evidence an oral dedication is
valid and binding upon the person making it when duly accepted by the public." (emphasis
added). Thiessen, 26 Idaho 505, 512. The Court held that the portion of the right-of-way so
dedicated and actually used by the public has indeed become public right-of-way. However, the
portion which was dedicated but never used by the public did not become public right-of-way.
Thus, in Thiessen, it is established that use of the right-of-wav by the public:is sufficient to
accept the offer of dedication.
The Court noted that
... an owner of land may, without deed or writing, dedicate it to
public uses. No particular form or ceremony is necessary in the
dedication; all that is required is the assent of the owner of the
land, and the fact that it is being used for the public purposes
intended by the appropriation. (emphasis added)

Id. 26 Idaho 505, 512 quoting with approval from Rector v. Hartt,8 Mo. 448,41 Am.
Dec. 850.
In the case at bar, the Plaintiff's predecessors went well beyond the action of the
dedication in Thiessen. In our case, Plaintiff's predecessors actually granted and recorded a deed
which included a metes and bounds legal description.
We next fast forward all the way to Smylie v. Pearsall, 93 Idaho 188,457 P.2d 427

(1969). Smylie was also a common law dedication case. The trial court found that even though
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"the county records contain no formal dedication, the dedication is presumed from the plat ... "

Smylie 93 Idaho 188, 190457, P.2d 427, 429.
The Idaho Supreme Court affirmed, citing Han reasoning with approval. See Footnote

#1.
When an owner of lands plats the land, files the plat for record and
sells lots by reference to the recorded plat, a dedication of public
areas indicated in the plat is accomplished. The dedication is
irrevocable except by statutory process.

Smylie 93 Idaho 188, 191,457 P.2d 427, 430. Thus, the cases which bracket the 1930's
dedication in our case, i.e. Han (1908), Thiessen (1914) and Smylie (1969) all hold that
acceptance of common law dedication occurs by virtue of reliance by the public on the dedication

(Han and Smylie) and/or by public use of the dedicated road. (Theissen)
The next Idaho common law dedication case in time is Pullin v. Victor, 103 Idaho 879,
655 p.2d 86 (ld.App. 1982). Pullin was another dedication of roads by plat. There was no
evidence of the acceptance of the public entity. The Court cited Han and Theissen with approval
and stated that a dedication

" ... may be made orally, without a writing or recording ... A
defective attempt to dedicate under a statute-as occurred here
when the plat was recorded without first obtaining formal
acceptance or approval by the appropriate entity under Rev. Code
230 I-may still be effective as a common law dedication ...

Pullin, 103 Idaho 879, 881 655, P.2d 86, 88.
Next up is Worley Highway Dist. v. Yacht Club a/Coeur d'Alene, Ltd. 116 Idaho 219,
775 P.2d 111 (1989). Again we have a road dedication case-this time where the road had never
actually been opened or used by the pUblic. In Worley, the road was "dedicated" by virtue of
field notes, including a map, filed in the federal General Land Office in Boise. The map was
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never formally recorded in the office of the county recorder, although there were references to
the map in the county records and a copy of the map was in the county records. Note that this
was not a formal plat under state platting statutes, but rather a map, sometimes referred to as a
plat prepared by a federal official.
The trial court Gust like Plaintiff's argument in our case) held that the road in question
was offered for dedication by the federal government, but the offer was never accepted by local
officials pursuant to Idaho law. This trial court holding was reversed by the Idaho Supreme
Court. The Court reaffirmed that there are two distinct methods to dedicate a public right of
way-statutory and common law. The Court held that a valid statutory dedication occurred
because at the time of dedication in 1904, Idaho statutes did not require acceptance by a local
government agency. However, the Court also reasoned that even if there were no statutory
dedication, ''we conclude that there was a valid common law dedication of the sixty-foot strip of
land in question." Worley, 116 Idaho 219, 224 775 P.2d Ill, 116.
The Worley Court cites with approval and reaffirms the Pullin and Hon decisions, and
quoted from Abbott's Municipal Corporations §§729-730 with approval that, "The act of filing
and recording a plat or map is sufficient to establish the intent on the part of the owner to make a
donation to the public" (emphasis added) and that "an offer to dedicate is accepted when lots are
purchased with reference to a filed plat." Ibid. The Court continues with the reasoning from Hon
that such a dedication is "irrevocable ... although there has been no formal acceptance by the
public authorities." Worley, 116 Idaho 219, 225775 P.2d 111, 717.
Note that in Worley there was no formal recording of the dedication at the county
recorders office, and there was no acceptance of the dedication by any local highway agency. In

Worley, there was not even any use by the public since the dedicated road was fenced offand
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had never been opened as a road or used by the public.
The case at bar we have a much more compelling case for recognition of the dedication
since the deeds were recorded in the county recorder's office and the road has been heavily used
by the public for many years.
The Plaintiff puts much emphasis on the case of Stafford v. Klosterman, 134
Idaho 205 998 P .2d 1118 (2000). Plaintiff apparently believes that Stafford implicitly overrules
the long line of Idaho cases dealing with the common law dedication of roads in Idaho.
Certainly the Court does not explicitly overrule the prior cases discussed above, but rather
distinguishes these cases as inapplicable to the facts of Stafford.
The District acknowledges that some of the language in Stafford is confusing in that it is
not entirely consistent with the reasoning of the prior common law dedication cases. However,
if one carefully analyses Stafford, key differences arise which resulted in the Court
distinguishing Stafford from the prior cases. In Stafford, the plaintiffs were arguing for a new
class of road which would in effect be a private road which would be privately maintained by the
adjacent landowners. The Court held that this "type of roadway is not recognized in Idaho."

Stafford, 134 Idaho 205,208998 P.2d 118, 1121-1122. Also, the Court analyzes the facts based
upon a statutory dedication analysis rather than a common law dedication analysis. The Court
emphasized that Idaho's statutes relating to the statutory approval process be followed.
The bottom line is that Stafford's applicability to the case at bar should be viewed with
great caution, because of its unique facts. The common law dedication rules were established to
protect a dedication to the public. In Stafford, apparently a few property owners were trying to
extend these rules to their own private access road which they intended to privately maintain for
themselves, Moreover, had the Supreme Court intended to overrule its longstanding precedent
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with regard to common law dedications, it would have done so explicitly rather than by
distinguishing the prior cases. The very next case clearly rejects any notion that Stafford has
overruled longstanding precedent.
Two years after Stafford, the Idaho Supreme Court issued its decision in Farrell v. Lemhi
County, 138 Idaho 378, 64 P.3d 304 (2002). Significantly, the Farrell Court explicitly reaffirms
the common law dedication doctrine with respect to the Indian Creek Road. The Court also cited
and quoted with approval from Pullin, Worley, Han and Smylie, thus clearly repudiating any
notion that Stafford implicitly abolished the doctrine of common law dedication of public rights
of way. The Farrell Court held that a common law dedication occurred even though there was
no document recorded with the county recorder's office and even though there was no evidence
that the county had established, laid out or claimed the Indian Creek Road as a county road.
Once again, the Idaho Supreme Court protected the rights of the public to travel the road even
though no public agency took any steps to "accept" the dedication of the public right-of-way.
The Court dealt with two separate events that arguably resulted in a public dedication of
the road. The first event was the attempt by minors to dedicate the road. They could not do so
because they did not own the land. The second event was the filing of a map or plat by the
federal government in federal records. Even though there was no metes and bounds legal
description, and even though there were extended periods of time when the road had not been
maintained or used by the public, the Court held that a common law dedication was effectuated.
Note also that the Indian Creek Road was not on any county road inventory maps, that the
county prosecutor opined that it was not a public road, that the county had rejected a request for
maintenance and that the county Board of Commissioners' Chairman stipulated to quitclaim any
county interest in the road.
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Notwithstanding all of these facts questioning whether the road was dedicated to the
public, the Court held that the Indian Creek Road was indeed a public road created by common
law dedication. Additionally, the road had not been vacated or abandoned and it remained a
public road available for public use.
(2)

Based upon Idaho law the offer of dedication of the Coolwater Ridge Road was
accepted by the public.

It is reasonable to conclude from the various Idaho common law dedication cases that:
1.

the offer of dedication may be accepted by the public rather than a specific local

road agency;
2.

a common law dedication may occur even though the statutory requirements for

creation of a public road have not been met;
3.

the created road remains a public right-of-way even though no funds have been

expended by the local road agency toward maintenance and improvement of the road so
dedicated.
These conclusions all clearly suggest that the Coolwater Ridge Road was dedicated to the
public in the early 1930's and the dedicated road has not been abandoned.
Plaintiff argues that the offer of dedication had to be accepted by the County or the
District. Plaintiffs argument is without merit since under Idaho case law, it was the public
which had standing to accept the offer of dedication of the Coolwater Ridge Road.

C.

Maintenance is irrelevant to whether the Coolwater Ridge Road is a
dedicated public right-or-way

Plaintiff emphasizes in its brief that the Coolwater Ridge Road has not been maintained
at the expenses of the public. The District concedes that it has not maintained the Coolwater
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Ridge Road. However, the Coolwater Ridge Road has been maintained by the USFS. See
Affidavit of Terry Agee, ,,9, to. Plaintiff does not contend that the USFS is not a public
agency, but rather urges on the Court the proposition that the funds expended for maintenance by
the USFS do not count for purposes of Idaho's road creation statutes.
It should fIrst be noted that maintenance is not relevant with respect to Idaho roads

created by dedication. See Worley, discussed above, where the right-of-way remained a
dedicated right-of-way even though the right-of-way had never been opened or maintained.
(Accord Hon, Theissen, Smylie and Pullin, Ibid.) However, maintenance is relevant to the issue
of whether a public road is created by prescriptive use.

D. Was the Coolwater Ridge Road created as public road by prescriptive use.
Creation of a public road by prescription has two elements: 1. public use, and 2. public
maintenance. Plaintiff cites in its brief the Idaho road creation statutes in effect in the early
1930's when the Coolwater Ridge Road was fIrst opened and used by the public. Creation of a
public road by prescriptive use is an independent and alternative method of road creation. Many
Idaho roads have been created by prescriptive use even though the land for the road was not
intentionally or formally dedicated by the land owner for public use. As noted by Plaintiff at p.
8 ofits brief, Idaho law in the 1930's provided as an independent method of public road creation
that "all roads used as highways for a period of fIve (5) years, provided they shall have been
worked and kept up at the expense of the public." See Burrup v. Stanger, 114 Idaho 52.
Plaintiff does not dispute that the public has used the Coolwater Ridge Road for more
than fIve years. Plaintiff disputes only the "kept up at the expense of the public" element.
Further, the Plaintiff does not dispute that USFS funds have been used for maintenance of the
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Coolwater Ridge Road. Rather, Plaintiff cites several Idaho cases to suggest that the expenditure
of USFS funds do not meet the "expense of the public" requirement.
Plaintiff fails to cite Idaho Code §40-106(3) which provides:
(3) "Expense of the public" means the expenditure of funds for
roadway maintenance by any governmental agency, including
funds expended by any agency of the federal government, so long
as the agency allows public access over the roadway on which the
funds were expended and such roadway is not located on federal
or state-owned land.
I.C. §40-106(3). Accordingly, the Idaho legislature has made clear that USFS funds do indeed
count toward the "maintenance at public expense" element for purposes of road creation by
prescriptive use. Thus, the Court has before it two independent legal theories for concluding that
the Coolwater Ridge Road is a public road available for public use-namely, that the Coolwater
Ridge Road was created by dedication; also, the Coolwater Ridge Road was created by
prescriptive use. Note also that both cases cited by Plaintiff regarding USFS maintenance are
narrowly confined to their facts and so have limited or no applicability to the case before us.
Plaintiff cites French v. Sorenson, 113 Idaho 950, 751 P.2d 98 (1988). The Court found
that the funds expended by the USFS were for its own private purposes and with the permission
of the property owner and not for the benefit of the public. In our case, there are no facts in the
record suggesting that USFS maintenance of the Coolwater Ridge Road was for its own private
reasons or with the permission of the property owners. The Court stresses, "Our holding is a
narrow one" because the road was previously abandoned by the county in 1939. 113 Idaho 950,
958, 751 P.2d 98, 106. The Court also stresses the fact that its holding did not leave public lands
inaccessible as would likely occur with the Coolwater Ridge Road if blocked by the Plaintiffs.
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The Plaintiffs also cite Burrup v. Stanger, 114 Idaho 50, 753 P.2d 261 (Idaho App.
1988). Judge Burnett emphasized in his concurring opinion that the reasoning regarding USFS
funds is based upon the fact that the USFS work "was performed within the scope of the .
permission granted by the Stangers." 114 Idaho 50, 55, 753 P.2d 261, 267. Both French and

Burrup are therefore factually distinguishable from the expenditure ofUSFS funds on the
Coolwater Ridge Road.
Based upon Idaho law, the Coolwater Ridge Road constitutes a road created by .
prescriptive use, in addition to a road created by common law dedication.

E.

Effect of Idaho Code §40-204A
The District asks this Court to consider the applicability of Idaho Code §40-

204(A) to the fact of the case at bar. By that statute, the Idaho legislature claims that rights-ofway created pursuant to federal law become rights-of-way available for public use, and may not
be abandoned except by eminent domain proceedings. The pertinent provisions are:

40-204A. Federal land rights-of-way. - (1) The state
recognizes that the act of construction and first use constitute the
acceptance of the grant given to the public for federal land rightsof-way, and that once acceptance of the grant has been established,
the grant shall be for the perpetual term ranted by the congress of
the United States.
(2) The only method for the abandonment of these rights-ofway shall be that of eminent domain proceedings in which the
taking of the public's right to access shall be justly compensated.
Neither the mere passage of time nor the frequency of use shall be
considered a justification for considering these rights-of-way to
have been abandoned.
(3) All of the said rights-of-way shall be shown by some form of
documentation to have existed prior to the withdrawal of the
federal grant in 1976 or to predate the removal of land through
which they transit from the public domain for other public
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purposes. Documentation may take the form of a map, an
affidavit, surveys, books or other historic information.
(4) These rights-of-way shall not require maintenance for the
passage of vehicular traffic, nor shall any liability be incurred for
injury or damage through a failure to maintain the access or to
maintain any highway sign. These rights-of-way shall be traveled
at the risk of the user and may be maintained by the public through
usage by the public.
This statute appears to apply to the facts now before us. The deeds in question granted a
right-of-way to the USFS as well as a right-of-way to the general public. Thus a right-of-way
was created pursuant to federal law in addition to the right-of-way created pursuant to state law.
By virtue ofIdaho Code §40-204A, Idaho accepts those federal rights-of-way on behalf ofIdaho
residents and provides that such rights cannot be abandoned except by eminent domain
proceedings.

F.

Duty to maintain

Plaintiff references in its brief that if the Court rules that the Coolwater Ridge Road is a
public road, the local highway agencies will have a duty to maintain the road. This is not
relevant to the issue of whether a public road has been created. Moreover, it is not a correct
statement of Idaho law.

Idaho Code §40-202(a) states:
Provided, however, a county with highway jurisdiction or highway
district may hold title to an interest in real property for public rightof-way purposes without incurring an obligation to construct or
maintain a highway within the right-of-way until the county or
highway district determines that the necessities of public travel
justify opening a highway within the right-of-way. The lack of an
opening shall not constitute an abandonment, and mere use by the
public shall not constitute an opening of the public right-of-way.

BRIEF IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND IN SUPPORT OF KIDDER-HARRIS HIGHWAY DISTRICT'S CROSS-MOTION
FOR SUMMARY JUDGMENT - 17

See also Idaho Code §40-117(8)
[A] ....public right-of-way means a right-of-way open to the public
and under the jurisdiction of a public highway agency, where the
public highway agency has no obligation to construct or maintain.
Accordingly Plaintiffs argument is without merit.

G.

Roads which provide access to public lands are entitled to special
consideration.

The Idaho legislature has detennined as a matter of policy that roads which provide
access to public lands have a special status. In Idaho's vacation and abandonment statutes, Idaho
Code §40-203, a special finding must be made that the abandonment or vacation of a road does
not interrupt the public's right to access public lands. Also, several Idaho cases gave special
attention to whether the courts' holdings would affect public access to public lands. See, e.g.

Burrup, 114 Idaho 50, 55, 753 P.2d 261, 267; Blaine County v. Bryson, 109 Idaho 123, 705 P.2d
1078 (Ct.App. 1985); and French v. Sorrenson, supra.
In our case, the Coolwater Ridge Road provides access to USFS lands. It has long been
heavily used by the public. This should be taken into account with respect to any ruling that
might permit the Plaintiff to exclude the public from the use of the Coolwater Ridge Road

H. .

What is next? Why is Plaintiff suing the County and the District now?

As previously noted, the District is baffled by this question and is trying to understand
the bigger picture. Since the Plaintiffs predecessors granted a right to the USFS, the Plaintiff
cannot resolve this matter without suing the USFS which must occur in federal court. If Plaintiff
intends to install a gate to prohibit public use of the Coolwater Ridge Road, Plaintiff cannot
legally accomplish this goal without receipt of a stipulation from the USFS or a decree by a
federal court judge.

Is the Plaintiff hoping to receive a state court decree which the Plaintiff

can argue has some sort of preclusive or other effect in federal court? Because we do not
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understand the Plaintiffs purpose in this proceeding, the District asks this court to carefully limit
its findings and conclusions to Idaho law and recognize that its decree will have no binding
effect on the USFS or on the rights of the public to use the Coolwater Ridge Road as a USFS
right-of-way.
IV. CONCLUSION

Based upon long-standing Idaho law, the Coolwater Ridge Road was created by common
law dedication as a public right-of-way. Alternatively, the Coolwater Ridge Road was created
pursuant to Idaho law as a prescriptive right-of-way by public maintenance and public use. The
District agrees with Plaintiff that there are no material issues of disputed fact, and that a
summary judgment should be issued by this Court. Based upon Idaho law, the Court should find
that the Coolwater Ridge Road is a public right-of-way and that the general public has a right to
use the Coolwater Ridge Road. Finally, the District asks the Court to carefully protect the
Selway River Road where it intersects with the Coolwater Ridge Road.

day of July, 2010.

SHERER & WYNKOOP, LLP

David E. Wynkoop, of the firm,
Attorneys for Defendant Kidder-Harris Hi
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Attorneys for Plaintiff, Paddison Scenic Properties, L.C.
IN THE DISTRICf COURT OF THE SECOND JUDICAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
) Case No. CV-09·39906

PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.

)

)
)
)
)

Plaintiff,
vs.

)
)
)
)
)
)
)
)

IDAHO COUNTY, a political subdivision
of the State of Idaho, KIDDER-HARRIS
mGHWAY DISTRICT, body politic and
corporate of the State of Idaho,
Derendan~.

SECOND AFFIDAVIT OF DAVID
PADDISON IN RESPONSE TO THE
mGHWAY DISTRICT'S MOTION FOR
SUMMARY JUDGMENT

)
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STATE OF IDAHO,
COWlty of Blaine.

)
) ss.
)

DAVID PADDISON, being sworn upon oath, deposes and states as follows:
1.

I am the manager of Paddison Scenic Properties, L.C.,("Paddison"). I am

over the age of 18 and make the averments contained herein of my own personal
knowledge and would testify to the facts as presented herein if called upon to do so.
2.

The Paddison property extends to the Selway River. In 1931, when the

right of way deeds were granted, there was no easement across our property that
connected with what is now the Coolwater Ridge Road. It was not until the 1960' s that
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my parents granted an easement to the public for the Selway River Road to cross our
property. Between the time the right of way deeds in this case were granted to the Forest
Service in 1932 and the 1960's, the public did not have access across our property along
what is now called the Selway River Road.
3.

I have regularly observed the use of the right of way through our family's

property since the mid 1950's. Up until about the 1960's, virtually the only use of the
right of way was via horse by the person staffing the fire lookout. The road consisted of
a two track, very rough road that was barely passable by motor vehicle.
4.

The Forest Service has a gate on the right of way that is kept closed

generally for seven (7) to nine (9) months, from September through April or May. We
also have our own gate at the right of way that has been there for the past approximately
ten (10) years. We keep the gate opep. even though the Forest Service allows us to close
it. About ten (10) years ago, the use of the road by ATVs increased dramatically.
5.

Last summer, the Forest Service upgraded a section of the Coolwater

Ridge Road, which is about three (3) to five (5) miles beyond the right of way through
our property.

I have never witnessed any work performed by the United States, or

Kidder-Harris Highway District, County of Idaho or any other highway district or
governmental agency on the right of way through our property.
6.

The Forest Service claims ownership of the right of way under the deeds

attached as Exhibit 1 and 2.
7.

The National Forest land adjacent to our property is accessible from nearly

the entire length of the Selway River Road. The Coolwater Fire Lookout is accessible
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7.

The National Forest land adjacent to our property is accessible from nearly

the entire Jength of the Selway River Road. The Coolwater Fire Lookout is accessible

from several other trails from the Selway River Road, from the Penn Ranier Station, and
from trails from Highway 12 alona the Lochsa River.

FURTHER YOUR AFF'IANT SAYE1H NOT.
DATED tbls 11-~y of July,

\

SUBSCRIBED AND SWORN to before me this

1~y ofJuly, 2010.

NOTARY

Rosidina at:

Commission expires:
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CERTIFICATE OF SERVICE

IS-

day of July, 2010, I served a true and
I hereby certify that on the
correct copy of the within and foregoing document upon the attorney(s) named below in the
manner noted:

Kirk A. MacGregor
Idaho County Prosecuting Attorney
P.O. 463
Grangeville, ID 83530

SHERER & WYNKOOP, LLP
David E. Wynkoop
730 N. Main St.
P.O. Box 31
Meridian, ID 83680

-L

By depositing copies of the same in the United States Mail, postage prepaid,
at the post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attorney(s) at his
offices in Hailey, Idaho .

.lL-

By telecopying copies of same to said attomey(s) at the telecopier number
_ _ _ _ _ _--', and by then mailing copies of the same in the United
States Mail, postage prepaid, at the post office at Hailey, Idaho.

FRITZ X. HAEMMERLE

-=::::::::::
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Attorneys for Plaintiff, Paddison Scenic Properties, L.C.
IN THE DISTRICT COURT OF THE SECOND JUDICAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
) Case No. CV-09·39906

PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.

)

) RESPONSE TO mGHWAY DISTRICf'S
) BRIEF
)

Plaintiff,
vs.

)
)

.{

J

IDAHO COUNTY, a political subdivision
of the State of Idaho, KIDDER-HARRIS
IDGHWAY DISTRICT, body politic and
corporate of the State of Idaho,
Defendants.

--------~~~~~-------------

I.

)
)
)
)
)

)
)

)

INTRODUCTION

The Kidder Harris Highway District ("District") does not dispute that it has (i) no
record accepting the right of way; (ii) no record laying out, altering, or opening the right
of way as a highway; (iii) no record of the right of way being on its offici31 map; (iv) no
record reporting on the condition of any work, construction, maintenance or repair of the
right of way; (v) no record of it performing work, construction, maintenance, or repair on
such right of way; and (vi) no record of the right of way being worked or kept up at the
District's expense. Fuithermore, there is no dispute that in response to a public record's
request, the District stated that it had no interest in the right of way.
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The District's opposition to summary judgment hinges on the argument that since
the deed was recorded and since the Road Foreman of the District, Terry Agee, has used
the right of way and has observed general public use of the right of way for the past 30
years, the dedication was accepted and the right of way is a public road. The District
then urges the Court to "get it right" and decide in its favor.
In this case, "getting it right" would mean (i) applying well established Idaho case
law requiring affirmative acceptance by a County or Highway District to complete a
dedication, (ii) respecting the County's and the Highway District's right to affirmatively
decide whether or not to accept jurisdiction and undertake responsibility for a public
road, (iii) applying the road creation statutes that require maintenance by the County or
District to create a public highway, and (iv) applying the statutes that exclude roads under
federal control from being public highways.
Based on the case law, statutes, and policy respecting the jurisdiction of the
County and District, "getting it right" means granting summary judgment that the
dedication of the right of way "to the general public for all road and highway purposes
provided for in the laws of the State of Idaho" was not complete.
Finally, the District infers in its Brief that the Complaint challenges the public's
right to use the Selway River Road. The Highway District is doing nothing more than
stoking fear by raising this issue since the Paddison's Complaint raises no issues with
respect to the public'S right to use the Selway River Road.

The District's request

regarding the Selway River Road is made solely to inflame passions and such tactic
should not be condoned by the Court. The District's request regarding the Selway River
Road is beyond the issues raised in the Complaint and shOUld be ignored.
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REPLY

The Idaho cases are clear: under common law dedication, there must be
"acceptance" by the County or the Highway District to complete the
dedication.
As already shown in Paddison's Opening Brief,

co~on

law dedication involves

and offer and acceptance of the dedication. Official acceptance of a dedication consists
of any positive conduct evincing consent of proper public officers on behalf of the public.
Pullin v. Victor, 103 Idaho 879, 883, 655 P.2d 86,90 (Ct.App. 1982). An acceptance of a

dedication of a street occurs when a city or county has done some act, which
unequivocally shows its intent to assume jurisdiction over the property dedicated. Id. An
example of such an act would be the adoption of a resolution accepting the dedication.
See e.g. Farrell v. Lemhi County, 138 Idaho 378,384,64 P.2d 304, 310 (2002) (where

the Board of County Commissioners' adopted a resolution accepting the dedication); and
Roper v. Elkhorn at Sun Valley, 100 Idaho 790, 792, 605 P.2d 968,970 (1980) (highway

district adopted resolution accepting dedication).
The District argues that the recording of the deed constitutes acceptance.
However, the recording is merely the "offer" of dedication. Thereafter, there must be
"positive conduct evincing consent of proper public officers on behalf of the public."
Pullin v. Victor, supra, at 883. As indicated in its admissions, the District has never done

a thing towards accepting the dedication. The District admitted that it has no interest in
the right of way and not a single record of doing anything to accept the dedication of the
right of way or anything about the right of way at all. The Highway District has not
assumed responsibility for the right of way, has adopted no resolution accepting the right
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of way, does not include the right of way in its highways district system, expends no
funds on it, and does no maintenance on it.
The District's Brief purports to layout a "history" of common law dedication
claiming that the cases it cites support its argument that simply recording the deed and
public use constitute acceptance and that no affIrmative act by the District is required to
accept a dedication. However, aside from the fact that the cases cited are distinguishable,
the cases offered are not the authoritative statements of Idaho law on common law
dedication. The cases cited by the District stand only for the proposition that if a
developer plats a subdivision and includes roads and other common areas on the plat, that
plat constitutes an offer to dedicate such areas, and where the developer thereafter sells
such lots according to the plat, the purchase of such lots by members of the public
constitutes an acceptance of the dedication. Paddison does not disagree with this wellestablished principle. The problem is that it does not apply to this case. Not only was
there never a platted subdivision showing the right of way as a public right of way, but
lots were never sold based upon the right of way deeds. The cases cited by the Highway
District are simply inapplicable to this case.
In contrast, the authoritative Idaho that set forth the general rules regarding

common law dedication require an affmnative act by the County or District for a
dedication of a public road to be complete. Neither use by the general public or the
simple recording of a deed is considered acceptance by the County or the District under
current Idaho case law.
The District also argues that nothing more than public use can constitute
acceptance of a dedication citing Thiessen v. City of Lewiston, 26 Idaho 505, 144 P. 548
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However, to the extent that Thiessen stood for that principle, it has been

modified by the case law to also require regular maintenance by the "proper public
officers" which obviously demonstrates acceptance.

A sheppardization of Thiessen,

decided nearly 100 years ago, shows that it has been cited in only one dedication case. In
that case, the public use was coupled with regular maintenance by Bannock County,
which obviously would qualify as positive acts by "proper public officers" showing
acceptance. More recent and applicable dedication cases require positive acts by proper
public officers that prove acceptance of the dedication.
Finally, the District argues that to apply Stafford v. Klosterman, 134 Idaho 205,
998 P.2d 1118 (2000), to this case would be to overrule earlier Idaho cases. The District
is wrong in this regard as the Stafford Court recited the authoritative rule requiring a
positive act of acceptance on the part of the proper public officers to complete a
dedication. Indeed, the heading of one of the sections in the Stafford opinion is "[nlo
dedication or transfer of a private road to the public can be made without the specific
approval of the appropriate public highway agency accepting such private road." Since
the Minidoka County Highway District did not sign off its acceptance of the dedication
on the recorded plat, the Court held that the dedication of the roads was not accepted.
The Stafford Court also reaffirmed the principle that "if there were an acceptance, those
streets would become part of the public road system subject to public maintenance when
opened." Id. at 208. As shown below, by definition, the right of way in this case cannot
become part of the Highway District System as the District admits the road is under
federal control.
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Instead, the Stafford case is just like ours because in Stafford since "the Minidoka
Highway District does not claim any interest in the roadways," the dedication was held
not to be complete. Id. The Highway District in this case has stated it has no interest in
the right of way.

B.

The Highway District's argument regarding a ''prescriptive'' right fails
because the Highway District cannot show that the right of way has been
regularly maintained at public expense and because it cannot by definition be
a public highway.
The Highway District claims that the right of way is public because it has been

used by the public for five years and worked and kept up at the expense of the public.
However, the District's argument fails for important reasons.
First, in support of its claim that the right of way has been kept up "at the expense
of the public," the District has submitted the Affidavit of Terry Agee that states that last
year the Forest Service "performed a major improvement and maintenance project to
maintain and improve the Coolwater Ridge Road" and expended $200,000-300,000 doing
so. l.C. § 40-106(3) defmes "expense of the public" to include federal funds as at public
expense only if the road is not located on federal land. Here, the District has admitted
that the Cool water Ridge Road is a Forest Service Road. (Affidavit of Terry Agee,

t

8).

Accordingly, Section 40-106(3) cannot apply because no part of the "expense of the
public" was made on a private stretch of road.
Alternatively, if the whole road was not granted to the United States and Paddsion
retained the private nature of the road through its Property, the work performed by the
United States cannot be considered at the "expense of the public" because no federal,
state or local work was perfonned on the right of way through the Paddison property.
Rather, the work done and the funds expended by the United States were on that portion

RESPONSE TO IDGHWAY DISTRICT'S BRIEF· 6

138

07-1S-2C

of the Cool water Ridge Road that is on federal land, miles beyond the right of way
through the Paddison's property. (Second Affidavit of David Paddison, 15).
For all of these reasons, the Forest Service funds and maintenance done on the
Coolwater Ridge Road do not qualify as "at the expense of the public" under Section 40106(3). Instead, as mentioned in Paddison's Opening Brief, French v. Sorenson, 113
Idaho 950, 751 P.2d 98 (1988), overruled on other grounds, Cardenas v. Kurpjuweit, 116
Idaho 739, 779 P.2d 414 (1989), applies in this case and the funds expended by the Forest
Service do not qualify as "at public expense" under Section 40-106(3).
Secondly, and just as important, the right of way in this case cannot by definition
be a public highway. In Pugmire v. Johnson, 102 Idaho 882, 643 P.2d 832 (1982). the
Court held that where public use and maintenance results in a road being a "public
highway," it is part of the "county road system" or "highway district system" as the case
may be. [d. at 884. However, the statutory definitions for a "highway district system"
and a "county highway system" exclude public highways under federal control. I.C. §
40-109(1) excludes public highways under federal control from the Highway District
System. Likewise, I.C. § 40-104(6) excludes public highways under federal control from
the County Highway System.
Therefore, a public highway cannot be established by public use and maintenance
if it is under federal control. As already mentioned, the District has admitted that the
Cool water Ridge Road, including the right of way, is under federal control. Therefore,
being under federal control, the right of way cannot qualify as a public highway through
public use and maintenance.
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The right of way does not qualify as a RS 2477 right of way under I.C. § 40204A.
I,

In Section E of its Brief, the Highway District makes the argument that the right
of way qualifies as a Federal Land Right of Way under I.C. § 40-204A. The District
makes this argument without citing the entire statute, without citing any authority or
explanation for its assertion, and without following the statutory procedures for asserting
such a claim. The District did not cite authority because Section 40-204A does not apply
to this right of way.
First, Section 4O-204A

w~

enacted in 1985 and was not intended to be

retroactive. Galli v. Idaho County. 146 Idaho 155,159,191 P.3d 233, 237 (2008).
Second, a reading of all of Section 40-204A (rather than just the portion cited,in
the District's BrieO reveals that it is the state statute accepting the grant of federal rights
of way under federal statute RS 2477. "The federal law, R.S. 2477, is directed towards
the construction of 'highways over public land. State law governs whether a highway has
been created under R.S. 2477."

Galli, supra, at 159. In Galli, the Idaho Supreme held

just two years ago that the only wayan R.S. 2477 right-of-way can be created is through
a positive act of acceptance by the local government or compliance with the Idaho road
creation statutes in existence at the time. Id. As already shown and admitted by both the
County and the District, there has never been a positive act of acceptance by the County
of the Highway District.
Furthennore, as already shown in Paddison's Opening Brief, the right of way was
not created in accordance with the road creation statutes at the time. Since the County
has admitted that the right of way through Paddison's property was never laid out,
recorded. or located by order of the Board of Commissioners and that it never worked or
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maintained the right of way and since the Highway District has admitted the same, the
right of way through Paddison's property was not created in compliance with the road
creation statutes.
Third, and most importantly, no R.S. 2477 right of way may be established once
the land has been removed from the public domain. Galli, supra, at 159. Lands within
the national forest system were removed from the public domain on February 22, 1897,
by Presidential proclamation pursuant to an act of Congress. U.S. v. Jenks, 22 F.3d 1513
(lOth Cir. 1994) (citing Montana Wilderness Ass'n v. United States, 496 F.Supp. 880,

888, (D. Mont. 1980), aff'd on other grounds, 655 F.2d 951 (9th Cir. 1981».

The

proclamation prevented any settlement on lands reserved in the national forest system.
Thus, all forest service lands were removed from the public domain in 1897. Therefore,
in order to prevail on its claim for such a right of way, the District would have to show
that the right of way was created prior to 1897. Since the Coolwater Ridge Road was
only constructed after 1931 and the allegations of public use by the District are only as of
1980, a public right of way over the Paddison property cannot be created under R.S.
2477.
D.

The issues raised in Sections F., G. and H. of the Highway District's Brief
raise no material issues of fact preventing judgment in favor of Paddison as a
matter of law.
The only issue addressed in Section F. of the Highway District's Brief is its claim

that it does not have to maintain a public right of way for it to be a public right of way,
citing I.C. § 4O-202(a) for such proposition. This argument fails for a number of
reasons.
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First, the Highway District has miss-cited the authority. The paragraph cited by
the District actually appears in Section 40-202(2), the provision dealing with the situation
where a highway district acquires an interest in real property. Furthermore, the full
subsection reads as follows:
(2) If a county or highway district acquires an interest in real
property for highway or public right-of-way purposes, the respective
commissioners shall:
(a) Cause any order or resolution enacted, and deed or other document
establishing an interest in the property for their highway system
purposes to be recorded in the county records; or
(b) Cause the official map of the county or highway district system to be
amended as affected by the acceptance of the highway or public right-ofway.
Provided, however, a county with highway jurisdiction or highway district
may hold title to an interest in real property for public right-of-way
purposes without incurring an obligation to construct or maintain a
highway within the right-of-way until the county or highway district
determines that the necessities of public travel justify opening a highway
within the right-of-way. The lack of an opening shall not constitute an
abandonment, and mere use by the public shall not
constitute an opening of the public right-of-way.
Before the paragraph and the issue of maintenance comes into play, the law
requires that a highway district "shall: (a) Cause any order or resolution enacted ... ; or
(b) Cause the official map of the county or highway district system to be amended as

affected by the acceptance of the highway or public right-of-way." This reaffirms and
supports the position already argued by Paddison, that a positive act showing acceptance
on the part of the Highway District is mandatory to gain the interest in real property.

In Section G. of its Brief, the District argues that roads providing access to public
land should be given "special consideration" citing vacation and abandonment statutes as
support for that position. However, before vacation and abandonment even come into
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play, the road must be proven to be public. Since the burden of proof is on the entity or
person attempting to have a road declared public, and since proving a prescriptive right
requires proof at an even stricter standard of clear and convincing evidence, (Hughes v.
Fisher, 142 Idaho 474, 480, 129 P.3d 1223, 1229 (2006», the exact opposite of the
District's position is true. In allocating the burden of proof as they have, the legislature
and the courts have favored the protection of private property rights. If a public road is
proven, the burden shifts to the private individual to show vacation or abandonment.
This balance protects both private property rights and public rights. Thus, there is no
basis whatsoever for the Highway District's proposition that "special consideration"
should be given to the establishment of a public road.

In Section H. of its Brief, the Highway District does nothing more than stoke fears
and paranoia about the Selway River Road by raising rhetorical questions that have no
basis in the allegations of the Complaint or the Motion for Summary Judgment. By the
Complaint and Motion, all that Paddison is requesting is a declaration that the dedication
of the right of way Uto the general public for all road and highway purposes provided for
in the laws of the State of Idaho" was not complete and·that the right of way identified in
the deeds is not a road and/or highway established or provided for under the laws of the
State of Idaho. Paddison has not put the status of the Selway River Road in issue nor has
Paddison asked for a declaration as to the rights of the Forest Service. The procedure
chosen by Paddison is consistent with the procedure utilized in other Idaho dedication
and road cases. See e.g., French v. Sorenson, 113 Idaho 950, 751 P.2d 98 (1988);
Burrup v. Stanger, 114 Idaho 50, 753 P.2d 261 (App. 1988); Galli v. Idaho County, 146
Idaho 155, 191 P.3d 233 (2008).
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For all of the reasons set forth in Paddison's opening Brief and those set forth
above, Paddison requests summary judgment that the dedication of the right of way "to
the general public for all road and highway purposes provided for in the laws of the State
of Idaho" was not complete and that the right of way identified in the deeds is not a road
and/or highway established or provided for under the laws of the State of Idaho.

DI.

CONCLUSION

Being that there are no material issues of fact or law, Paddison respectfully
requests that the Court grant its Motion for Summary judgment and deny the District's
Cross-Motion for Summary Judgment.

if:.

RESPECTFULLY SUBMITTED this /Sdayof July, 2010.
HAEMMERLE & HAEMMERLE, P.L.L.C.

By:L

Fritz X. Haemmerle
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CERTIFICATE OF SERVICE

A

day of July. 2010, I served a true and
I hereby certify that on the
correct copy of the within and foregoing document upon the attomey(s) named below in
the manner noted:

Kirk A. MacGregor
Idaho County Prosecuting Attorney
P.O. 463
Grangeville, ID 83530
SHERER & WYNKOOP, LLP
David E. Wynkoop
730 N. Main St.
P.O. Box 31
Meridian, ID 83680
~

By depositing copies of the same in the United States Mail. postage prepaid.
at the post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attomey(s) at his
offices in Hailey, Idaho.

-K-

By telecopying copies of same to said attorney(s) at the telecopier number
_ _ _ _ _ _--', and by then mailing copies of the same in the United
States Mail, postage prepaid. at the post office at Hailey, Idaho.

FRIfZXHAEMME~

-----
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D
400 South Main St., Suite 102
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Hailey, ID 83333
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Attorneys for Plaintiff, Paddison Scenic Properties, L.C.
IN THE DISTRICT COURT OF THE SECOND JUDICAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.
Plaintiff,
VS.

) Case No. CV-09·39906
)

)
)
)
)

AFFIDAVIT OF RICHARD PADDISON
IN RESPONSE TO THE IflGHWAY
DISTRICT'S MOTION FOR SUMMARY
JUDGMENT

)
)
)

IDAHO COUNTY, a political subdivision )
)
of the State of Idaho, KIDDER-HARRIS
IflGHWAY DISTRICT, body politic and' , )
)
corporate of the State of Idaho,
)

Defendants.

--------~~~-=~------------

STATE OF IDAHO,

)

)
) 5S.

County of Blaine.

)

RICHARD PADDISON, being sworn upon oath, deposes and states as follows:
1.

I am over the age of 18 and make the avennents contained herein of my

own personal knowledge and would testify to the facts as presented herein if called upon
to do so. David Paddison is my brother. I own a property within the Paddison Scenic
Properties, L.C. ("Paddison").
2.

My lot extends to the Selway River,and my lot includes what is known as

the Coolwater Ridge Road ("Road"). The Road comes off of the Selway Road for

AFFIDAVIT OF RICHARD PADDISON IN RESPONSE TO THE IflGHWAY
DISTRICT'S MOTION FOR SUMMJ\RY .JUDGMENT -1

1,1 G

·,("H11 :20a ,m .

(7. ' -

;:c." C

the Selway Road for approxinurtely one hundred (100) ymis. There is then a aate on the
Road placed there by the Forest Service. The gate is closed by the Forest Service for

between seven (7) to nine (9) months of the year.

The Forest Service has never

maintained that portion of the: Road for the first one hundred (100) yards. I paid for the
gravel and majntain the first one hundred (100) yards of the Road including plowina in
the winter months Also, I have never known the United States to plow any snow from

the Road or perform any maintenance.
3.

From the gate, the Road aoes through the Pacidsiou Properties and onto to

Forest Service property. I have never known the Forest Service maintain any part of the
Road through the Paddison property. I open and close the aau; closest to the Selway road

at my discretion.
FURTIIER YOURAFFlANT SAVETH NOT.
DATED this

1~y of July, 2010.

SUBSCRIBED AND SWORN to before me this J f~ of July, 2010.

.
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CERTIFICATE OF SERVICE
I hereby certify that on the ~ day of July. 2010, I served a true and
correct copy of the within and foregoing document upon the attorney(s) named below in the
manner noted:
Kirk A. MacGregor
Idaho County Prosecuting Attorney
P.O. 463
Grangeville, ID 83530
SHERER & WYNKOOP, LLP
David E. Wynkoop
730 N. Main St.
P.O. Box3l
Meridian, ID 83680

~

By depositing copies of the same in the United States Mail, postage prepaid,
at the post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attomey(s) at his
offices in Hailey, Idaho.

-X-

By telecopying copies of same to said attorney(s) at the telecopier number
_ _ _ _ _ _ _• and by then mailing copies of the same in the United
States Mail, postage prepaid, at the post office at Hailey, Idaho.

FRITZ X. HAEMMERLE""","
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FRITZ X. HAEMMERLE
HAEl\1MERLE & HAEMMERLE, P.L.L.C.
400 South Main Sf., Suite 102
.
P.O. Box 1800
Hailey, ID 83333
tel: (208) 578-0520
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ISB#3862
Attorneys for Plaintiff, Paddison Scenic Properties, L.C.

·IN THE DISTRICT COURT OF THE SECOND JUDICAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

) Case No. CV-09-39906

PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.

)

) STIPULATION OF FACTS
)
)
)
)
)

Plaintiff,
vs.

)
)
)
)
)

IDAHO COUNTY, a political subdivision
of the State of Idaho, KIDDER-HARRIS
illGHWAY DISTRICT, body politic and
corporate of the State of Idaho,

)
)
)

)

Defendants.

)

----------------~-----------

COMES NOW the Plaintiff, Paddision Scenic Properties, L.C., ("Paddison"), and
the Defendant, Kidder-Harris Highway District ("Highway District"), by and through
their attorneys of record and stipulate to the following facts:
L

Paddison owns real property in Idaho County. The property also lies

within the area encompassed by the Highway District.
2.

Defendant, Kidder-Harris Highway District, is a body politic and

corporate of the State of Idaho.
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3.

Paddison is the successor in interest to Alberta Cleveland Krahn and

Richard Krahn, and to Mary E. Reed (collectively "predecessors"). Both predecessors
granted right-of-way deeds, true and correct copies of which are attached as Exhibits 1
and 2 (collectively "right of way" or "deeds") to this Stipulation.
4.

In each of the deeds, Paddison's predecessors granted a right of way

through their property "for the construction, repair, maintenance, and operation of a
common, main, or State public highway" and "dedicate[d] the said right of way to the
general public for all road and highway purposes provided for in the laws of the State of
Idaho."
5.

The right of way is part of what is now commonly referred to as Forest

System Road No. 317.
6.

Paddison sent the public records request to the County, which is attached

as Exhibit 4. The County responded by email, copies of which are attached as Exhibit 5.
7.

Paddison sent a public records request to the Highway District, a copy of

which is attached as Exhibit 3. The Highway District's response to the request is
attached as Exhibit 4.
8.

Kidder-Harris admits that it has: (i) no record of accepting the right of

way; (ii) no record laying out, altering, or opening the right of way as a highway; (iii) no
record of it being on its official map; (iv) no record reporting on the condition of any
work, construction, maintenance or repair of the right of way; (v) no record of it
performing work, construction, maintenance, or repair on such right of way; and (vi) no
record of it being worked or kept up the right of way at its expense. (Highway District's
Answer to Complaint and Amended Complaint)
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9.

. The Highway District admits that is has no record of any affirmative act it

has taken to accept the dedication of the roads set forth in the deeds specified in
paragraph 3.
10.

This action in no way affects the status of the Selway Road.

11.

TheCounty responded to a Request for Admissions from Paddison. a copy

of which Resp'oose is attached as Exhibit S.

.

DATFD fbis

J

~

J{day of ~v~

.2010.

HAEMMERLE & HAEMMERLE, P.L.L.C.

b

Frittx. Haemmerl~
Attorney for Plamtiff
DATED fbis l11NJayof

J",

11

.2010.

SHERER & WYNKOOP, LLP
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CERTIFICATE OF SERVICE

A

I hereby certify that on the
day of July, 2010. I served a true and
correct copy of the within and foregoing document upon the attorney(s} named below in the
manner noted:

Kirk A. MacGregor
Idaho County Prosecuting Attorney.
P.O. 463
Grangeville. ID 83530
SHERER & WYNKOOP. LLP
David E. Wynkoop
730 N. Main St.
P.O. Box 31
Meridian. ID 83680

--K-

By depositing copies of the same in the United States Mail, postage prepaid.
at the post office at Hailey, Idaho.
By hand delivering copies of the same to the office of theattomey(s) at his
offices in Hailey, Idaho.
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Exhibits 1 and 2 - "right of way" deeds
Exhibit 3 - Public Records Request to Highway District
Exhibit 4 - Highway District's response to public records request.
Exhibit 5 - County Response to Paddison Request for Admissions.
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EXHIBIT 3

LL.L.C.

P. O. Box 1800
Hailey. ID 83333

Fntl X. Hacmmcrle
Jennifer L. K. Haemmcrie

fl

400 South Main Sucet. Suite 102
Tel: (20B) 578-0520
Fax: (2081 578-0564

February 17, 2010

Kidder-Harris Highway District
Attn. Commissioner or Public Records Coordinator
P.O. Box 398
Kooskia, Idaho 83539
CERTIFIED MAIL: 7QOQ 2810 0001 9610 3Qn

Public Recorda Request
Re: Coolwater Ridge Road
Dear Commissioner or Public Records Coordinator:
I

This Public Records request seeks documents related to the Coolwater
Ridge Road and any part thereof.
Pursuant to Idaho Code § 9-337, 9-350 and 40-1306C, I request certified
copies (either electronically, by photocopy, or by other reproduction) of the
following public records:
1.

Q

All surveys, plats, or rights-of-way for the Coolwater Ridge Road.

2.
AU resolutions or any other document accepting the Coolwater
Ridge Road, or any part thereof, as a public road.
3.
All public right-of-way plats recorded by Kidder-Harris Highway
District from 1931 to the present.
4.
All maps of all public rights-of-way under Kidder-Harris Highway
District's jurisdiction published by July 1, 2000 and every five years
thereafter (pursuant to LC. § 40-1310 or otherwise).
5.
All entries and proceedings related to the Coolwater Ridge Road, or
any part thereof, that are in Kidder-Harris Highway District's rp.cords (kept
pursuant to I.C. § 40-1336 or predecessor statutes).
6.
All annual reports (kept pursuant to I.C. § 40-1316 or its
predecessor statutes) since 1931 that included a report on the condition of
the work, construction, maintenance and repair of the Coolwater Ridge
Road, or any part thereof, including all attached or accompanied maps of
them.
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7.

All documents showing any and all maintenance that Kidder-Harris
Highway Distfict has ever done or contracted for on the Coolwater Ridge
Road or any part thereof.

8.
All documents in your files showing any and all maintenance that
any other governmental authority has ever done on the Coolwater Ridge
Road or any part thereof.
9.
AU documents related to the Coolwater Ridge Road. or any part
thereof, that relate to its status as a public or private road.
10. All agreements between Kidder-Harris Highway District and any
other governmental authority relating to the development or maintenance
of the Coolwater Ridge Road, or any part thereof.
If you determine that any of the requested materials are exempt from
disclosure. please separate the exempt portions from the non-exempt portions
and provide us with copies of the non-exempt portions. For any exempt portions,
please InClude a specific deSCription of the record and the reasons for which the
record is deemed exempt from disclosure. I reserve the right to appeal a
decision to withhOld any records.
The above-requested information is not requested for purposes of a
mailing or telephone list prohibited by section 9-348, Idaho Code. or as otherwise
provided by law. Pursuant to I.C. § 9-339, you have three (3) days to respond to
this request. Please feel free to call me at (208) 578.0520 or email me at
fxh@haemlaw.com if you have any questions.
.
..

If you have any questions. please call. Thank you.
Sincerely,
H~ERLE

& HAEMMERLE, PLLC

p.-\;-ft~
Fritz X. Haemmerle
FXH: fxh
Enel.

EXHIBIT 4

·

.,

Haemmerle & Haemmerle,
Attorneys 8z. colUlSelors at Law

Fritz X. HaemmerJe

Sir.
Regarding to the letter dated Feb 17.2010 Concerning the Coolwater' Ridge Road.
Kidder Harris Highway District has no entcrest in maintenance or records ofldnd
Pertaining to the Coolwatel' Ridge Road. We maintain the main Selway River Road
And that is all.

Kidder Harris Highway District
Road Foreman
Terry Agee
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1000~~U~
DISTRICT Ct."T
".
ILED
At

O'CLOCK

.M.

IDAHO COUNTY

2
3

4

FEB 05 2010

PROSECUTING ATTORNEY'S OFFICE
416 W. MAIN STREET
PO eox 463
GRANGEVIU£. 1083530
PHONE: (208) 983-0166
FAX: (208) 983-3919
KIRK A. MACGREGOR· PROSECUTING ATTORNEY
ADAM H. GREEN· DEPUTY PROSECUTING ATTORNEY

5
6

7
8

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

9

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

10
11

12
13
14
15

PADDISON SCENIC PROPERTIES, L.C. )
)
Plaintiff,
)
)
)
-vs)
IDAHO COUNTY, a political subdivision )
)
of the State of Idaho,
)
Defendant.
)
)

Case No. CV 39906
ANSWERS TO PLAINTIFF'S REQUEST FOR
INTERROGATORIES; REQUEST FOR
PRODUCTION; AND REQUEST FOR
ADMISSIONS

16

COMES NOW, Idaho County, by and through Kirk A. MacGregor, the Idaho County

17

Prosecuting Attorney the attorney for the Defendant, Idaho County, and hereby answers the Plaintiff s

18

Requests For Interrogatories; Request For Production; and Request For Admissions as follows, to wit:

19

INTERROGATORIES

20

INTERROGATORY NO.1: Please state the name, residence and business address, and

21

telephone numbers of each and every person who you know or have reason to believe has knowledge

22

ofrelevant facts relating to the subject matter of this lawsuit, the cause thereof, or the damages resulting

23

therefrom, and for each such person state whether you have spoken with said person about the

24

substance of this action, and if so whether any oral or written statement has been obtained from said

25

person, identify all documents obtained by you from said person or know to be in the possession of said

26

person, and state in detail the substance of the information each person possesses relating to the sulject

27

matter of the lawsuit.

28
ANSWER'S TO PLAINTIFF'S REQUESTS
FOR INTERROGATORIES. .. - 1
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ANSWER: I. Gene Meinen, Idaho County Road Supervisor, Idaho County Courthouse,

2

Grangeville, Idaho;
2. Roberta L. Morin, Clearwater National Forest Region 1, 12730 Highway 12, Orofino, Idaho

3
4

83544;

5

3. Joe Bonn, Clearwater National Forest Region I, 12730 Highway 12, Orofino, Idaho 83544;

6

INTERROGATORY NO. 2:

7

telephone number of each and every person who you expect to call as a witness at trial.

8

ANSWER:

9

Grangeville, Idaho;

1. Gene Meinen, Idaho County Road Supervisor, Idaho County Courthouse,

2. Roberta L. Morin, Clearwater National Forest Region I, 12730 Highway 12, Orofino, Idaho

10
11

Please state the name, residence and business address and

83544;

12

3. Joe Bonn, Clearwater National Forest Region 1, 12730 Highway 12, Orofino, Idaho 83544;

13

INTERROGATORY NO.3: Please identifY any experts or consultants with whom you or

14

your attorneys or representatives expect to call as an expert witness at trial. For each such consultant

15

or expert, please state:

16

a.

The subject matter on which the expert is expected to testifY;

17

b.

The substance of the opinions to which the expert is expected to testifY; and;

18

c.

The underlying facts and data upon which the expert opinions are based, in conformity

19

with I.R.C.P. 26(b)(4) and IRE. 705.

20

ANSWER: No expert witness or consultant has been hired or consulted with at this time. If

21

a decision is made to hire an expert or consultant for testimony at trial this interrogatory wilJ be

22

supplemented with such information.

23
24
25
26
27

INTERROGATORY NO.4: Please identifY all documents and evidentiary items that
evidence any claim or allegation made in your Complaint.

ANSWER: The defendant, at this time, is relying upon the same documents and evidentiary
items that are attached to the Complaint in this matter.

INTERROGATORY NO.5: Please identifY all documents and evidentiary items that you

28
ANSWER'S TO PLAINTIFF'S REQUESTS
FOR lNTERROGATORIES ... - 2
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expect to introduce or that you may use at the trial of this matter.

2

ANSWER: The defendant may introduce some or all ofthe documents and evidentiary items

3

that are attached to the Plaintiff s Complaint. If further documents are intended to be used at trial this

4

interrogatory will be supplemented.

5

INTERROGATORY NO.6: Have you obtained any oral or written statement or

6 communication from the Defendants or any of them or their agents regarding the allegations made in
7

the Complaint? If so, please identify each and every statement, the person who made the statement, the

8

identity of the person to whom it was made, and the date such statement was made.

9

IO
11
12
13
14
15

ANSWER: No.
INTERROGATORY NO.7: If your response to ANY OF THESE ADMISSIONS is not an
unqualified admission, then please describe in detail the factual basis for your denial.

ANSWER:

See Answers to Requests For Admissions.

II. PRODUCTION OF DOCUMENTS
REOUEST FOR PRODUCTION NO 1: Please produce all documents you expect to
introduce into evidence or use during trial.

16

ANSWER: Please see Answer to Interrogatory Number 5.

17

REQUEST FOR PRODUCTION NO 2:

Please produce any and all documents and items

18

of tangible evidence that you or your attorney have in your or your attorney's files, that are not

19

protected by privilege, that refer to or make reference to, either directly or indirectly, to the allegations

20

or affirmative defenses contained in your Answer.

21

ANSWER: Please see Answer to Interrogatory Number 5.

22

REOUEST FOR PRODUCTION NO 3:

Please produce any documents indicating that the

23

County has accepted the dedication of the highway or right of way to the general public for all road and

24

highway purposes provided for in the laws of the State of Idaho.

25

ANSWER: No such document is available at this time.

26

REOUEST FOR PRODUCTION NO 4:

27

County has accepting the right of way or highway.

Please produce any resolution indicating that the

28
ANSWER'S TO PLAINTIFF'S REQUESTS
FOR INTERROGATORIES .. , - 3
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ANSWER: No such document is available at this time.
2
3

REQUEST FQR PRODUCTION NO 5:

Please produce any documents indicating that th(

County the has recorded a public right of way plat for the right of way or highway.

4

ANSWER: No such document is available at this time.

5

REQUEST FOR PRODUCTION NO 6:

6

Please produce any documents indicating that the

County has entered an order laying out, altering, or opening the right of way as a highway.

7

ANSWER: No such document is available at this time.

8

REQUEST FOR PRODUCTION NO 7:

9
10

Please produce any documents indicating that the

County has included the right of way or highway on the official map of the county or highway district
system.

II

ANSWER: No such document is available at this time.

12

REQUEST FOR PRODUCTION NO 8:

Please produce any documents indicating that the

13

County has reported on the condition of any work, construction, maintenance or repair of the right of

14

way nor has the county ever performed such work, construction, maintenance, or repair on such right

15

of way or highway.

16

ANSWER: No such document is available at this time.

17

REQUEST FOR PRODUCTION NO 9:

18
19

County has worked or kept up the right of way at the expense of the public.
ANSWER: No such document is available at this time.

20
21

Please produce any documents indicating that the

III. REQUEST FOR ADMISSIONS
REQUEST FOR ADMISSION NO.1:

Please admit that the County never accepted the

22

dedication of the right of way or highway to the general public for all road and highway purposes

23

provided for in the laws of the State of Idaho.

24

ANSWER: Admit.

25

REQUEST FOR ADMISSION NO.2:

26
27

resolution accepting the right of way or highway.
ANSWER: Admit.

28

ANSWER'S TO PLAINTIFF'S REQUESTS
FOR INTERROGATORIES. .. - 4

Please admit the County has never adopted a

REOUEST FOR ADMISSION NO.3: Please admit the County has never recorded a public
2

right of way plat for the right of way or highway.

3

ANSWER: Deny. There is a document entered "Map showing location Cool water Ridge Road

4

Project No. 317 Selway Nat'} Forest" which is Instrument No. 97926 and was recorded at the Idaho

5

County Recorder's Office.

6
7

REQUEST FOR ADMISSION NO.4: Please admit the County has never entered an order
laying out, altering, or opening the right of way as a highway.

8

ANSWER: Admit.

9

REQUEST FOR ADMISSION NO.5: Please admit the County has never included the right

10
II
12

of way on the official map of the county or highway district system.

ANSWER: Admit as to the County highway system. As to the highway district system the
county is unable to answer this.

13

REOUEST FOR ADMISSION NO.6: Please admit that the County has never reported on

14

the condition of any work, construction, maintenance or repair of the right of way nor has the county

15

ever performed such work, construction, maintenance, or repair on such right of way.

16
17
18
19

20
21

22
23

ANSWER:

Admit.

However, the Kidder Highway District has performed work and

maintenance on the right-of-way.

REQUEST FOR ADMISSION NO. 7: PleaseadmitthattheCountyhasneverworkedorkept
up the right of way at the expense of the pUblic.

ANSWER: Admit, although the Kidder Highway District has worked, or kept up, the right-ofway at the expense of the public.

REQUEST FOR ADMISSION NO.8: Please admit that the document attached as Exhibit
t is a true and correct copy of a public records request submitted to Idaho County.

24

ANSWER: Admit.

25

REQUEST FOR ADMISSION NO.9: Please admit that e-mail stream attached hereto as

26

Exhibit 2, including attached exhibits, is Idaho County's response to the public records request

27

identified in Exhibit 1.

28
ANSWER'S TO PLAINTIFF'S REQUESTS
FOR INTERROGATORIES .. , - 5
_I·

ANSWER: Deny. There was also a document sent bye-mail from the defendant that was a
2

3

response (See Exhibit "A".)
DATED this ~day of February, 2010.

4
5

6

BY:

A. MACGREGOR, ISB #3880
o County Prosecuting Attorney

7
8
9

10

CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the fO~Oing document was
served upon the following person(s) in the manner indicated below on the
day of February,
2010:

1,

,

,

Kirk MacGregor
(

From:

Kirk MacGregor [KMacGregor@Connectwireless.us]

Sent:

Friday, October 23,20093:57 PM

To:

'fxh@haemlaw.com'

Subject: Coolwater Ridge Road
Tracking: Recipient

Read

'fxh@haemlaw.com' Read: 10/25/2009 11:14 AM

Hey Fritz.
"ve been extremely busy lately but I was handed the public records request you sent to Idaho County and wanted
to respond to it I talked to our county road supervisor, Gene Meinen about the road. He informed me that the
road is and always has been a United States Forest Service Road. He stated that the Forest Service has always
maintained It and Idaho County never has. He further stated It is not on the county road map. He also stated the
road is in an extremely remote area of Idaho County up above the Selway River. Mr. Meinen gave me the name
of an engineer at the Nez Perce National Forest Office in Grangeville, Joe Bonn. that is very familiar with the road
and its status. His phone number is 208-983-1950 if you want to call him. If' can be of any further assistance or if
you have any questions tet me know.
Hope all is well with you and your family.
Sincerely, Kirk Macgregor. Idaho County Prosecutor

(

.fIH!Bfl
10126/200<)

hi\El\tllVIERLE & HAEMlVIERLE,

fILE COpy
Fnll X. lI"emmerl\!
Jennifer L K.llaemmerle

P.L.L.C.

Attorneys & Counselors al law
P. O. Box 1800
Halley. ID SHU

-'00 South \-hun SIre.:!. SUlI':
T\!I: (208) 578·0520
Fa:<: f .!OS) :'i 78·0564

October 13, 2009

Idaho County
Attn. Commissioners of Public Records Coordinator
320 West Main Street, Rm 5
Grangeville, Idaho 83530

Re: Public Record. R!awlt - Coo/water Ridge Road
Dear Commissioner or Public Records Coordinator:
This Public Records request seeks documents related to the Coolwater
Ridge Road and any part thereof. Pursuant to Idaho Code § 9-337 through I.C. §
9-350, I request certified copies, (either erectronically, by photocopy, or by other
reproduction), of the following public records:
1.

All surveys, plats, or rights-of-way for the Coolwater Ridge Road.

2.

All resolutions or any other document accepting the Coolwater
Ridge Road, or any part thereof, as a public road.

3.

All public right-of..way plats recorded by Idaho County from 1931 to
the present.

4.

All maps of all public rights-of-way in Idaho County's jurisdiction
published by July 1, 2000 and every five years thereafter (pursuant
tolC. § 40-202 and § 40-604 or otherwise).

5.

All proceedings related to the Coolwater Ridge Road, or any part
thereof, that are in Idaho County's bOok of all proceedings (kept
pursuant to I.C. § 40-608 or otherwise) relative to each highway
division, including orders laying out, altering, and opening
highways.

6.

All annual reports since 1931 that included a report on the condition
of the work, construction. maintenance and repair of the Coolwater
Ridge Road, or any part thereof, including aU attached or
accompanied maps of them.
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7.

All documents showing acceptance of a gas tax, or gas revenues.
for the Coolwater Ridge Road.

8.

All documents showing any and aU maintenance that Idaho County
has ever done or contracted for on the Coolwater Ridge Road or
any part thereof.

9.

All documents in your files showing any and all maintenance that
any other governmental authority has ever done on the Cooiwater
Ridge Road or any part thereof.

10.

All documents related to the Coolwater Ridge Road, or any part
thereof, that relate to its status as a public or private road.

11.

All agreements between Idaho County and any other governmental
authority relating to the development or maintenance of the
Coolwater Ridge Road, or any part thereof.

If you determine that any of the requested materials are exempt from
disclosure, please separate the exempt portions from the non-exempt portions
and provide us with copies of the non-exempt portions. For any exempt portions.
please include a specific description of the record and· the reasons for which the
record is deemed exempt from disclosure. 'reserve the right to appeal a
decision to withhold any records.
The above-requested Information is not available from any other federal,
state, or other public agency required to provide the information.
This
information is not requested for purposes of a mailing or telephone list prohibited
by section 9-348, Idaho Code, or as otherwise provided by law. Furthermore, the
release 01 the information will not provide any individual, group, or organization
with any financial benefits. Pursuant to I.e. § 9-339, you have three (3) days to
respond to this request. Please feel free to call me at (208) 578-0520 or email
me at fxh@haemlaw.com if you have any questions.

I appreciate your attention to this matter.
Sincerely,
HAj:MMERLE ~ HAEMMERLE. P.l.l.C.

I
;'-:~f./(
!v~~
\
__ •. 1

Fritz X. Haemmerle

FXH: fxh
cc: client
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Fritz. Haemmerle
From:

Kirk MacGregor [KMacGregor@Connectwireless.us]

Sent:

Wednesday, November 04, 20094:43 PM

To:

fxh@haemlaw.com

Sublect:

FW: In Reply To phone request trom Idaho County (Coo/water Ridge Road No. 317)

Attachments: Ida-97926_B60p218_1932-02-24_T32NR07Es9fotLR317 .pdf; Ida-97925_B60p216_1932-Q224_T32NR07Es9Iot10_Rd317.pdf
Fritz,
I met with the Idaho County commissioners on November 3 during the time reserved on the agenda for the Road
Department. I brought up your public records request and the request to have a consent 'rom the county that the
county does not claim the road as a county road or a public road. They indicated to me they are not opposed to
putting something in writing regarding that consent. We will discuss this again on Tuesday, Nov. 10 to clarify. As
far as a consent decree we didn't discuss that just whether they would be willing to put something in writing. I had
my road supervisor do some more investigation on the road and the attached is what he sent me. I am providing
the same for your review. If you have any questions please contact me. Kirk
From: Idaho County Road Dept. [mailto:laoads2@qroidaho.net]

Sent: Wednesday, November 04,20092:38 PM
To: Kirk MacGregor
Subjed:: Fw: In Reply To phone request from Idaho County (COolwater Ridge Road No. 317)
Mac, here is the information on that Coo/water Road that we received the public information request on. Think it
aU speaks for itself. If you need anything else let me know.
Gene
---- Original Message --.
From: Roberta Morin
To: ic[Q§ds2.@JK.oiQaho.net

Cc:

I?M~a1ev~n~J~J)g~,~~c;!a..gQy'

Sent: Wednesday. November 04, 2009 2:31 PM
Subject: In Reply To phone request from Idaho County (CoofwaterRidge Road No. 317)

Gene Meinen
Idaho County Road Superintendent
GrangeViUe. Idaho
file: 5460-2 (Paddison: Coo/water Ridge Road No. 317)
Gene,
In reply to your telephone request for some history on the Coofwater Ridge Road No. 317, I reviewed some
history that is on file for this road and also attached electronic copies of the original Right-of-Way ~eeds acquired
by the United States of America. If you have any questions regarding the following information please don't
hesitate in contacting me. Also, feel free to have Kirk MacGregor, Idaho County Prosecuting Attorney contact me
if he has questions and needs further clarification.
Since the United States acquired the original ROW Deeds in 1931 the Forest Service has managed and
maintained the road as a part of the National Forest transportation system.
Records indicate that the road was built with Forest Service funds.
All of the conveyance documents transferring title to the lands crossed by these ROW Deeds contain the following
clause: -EXCEPT an easement and right-of-way conveyed to the United States of America by first party." This
includes the Gift Warranty Deed recorded under Instrument No. 258994, records of Idaho County. Idaho, to
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Josephine B. Paddison.
The following Right-of-Way Deeds granted to the United States of America Ma right of way for the construction,
repair, maintenance, and operation of a common, main, or State public highway and as a connecting link in the
aforesaid Coolwater Ridge Project, without any reservations or exceptions whatsoever by the parties of the first
part..•• And further stated: "The parties of the first part do also hereby dedicate the said right of way to the
general public for all road and highway purposes provided in the laws of the State of Idaho.·

If you need additional information, please contact me.
Thank you,
Roberta "Robbie" Morin
ROBERTA L. MORIN, Realty Specialist
Clearwater National Forest, Region 1
12730 Hwy 12, Orofino. 10 83544
Phone: 208-476-8354, FAX: 208-476-8329
Email: rmorin@fsJed.us
"All our dreams can come true--if we have the courage to pursue them: Walt Disney

** •• * •••••• ***** •• ******.*.*
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..
Kirk MacGregor

(
From:

Kirk MacGregor [KMacGregor@Connectwireless.us)

Friday. October 23. 20093:57 PM
Sent:
To:
'fxh@haemlaw.com'
Subject: Coolwater Ridge Road

Tracking: Recipient

Read

'fxh@haemlaw.com' Read: 10/25/2009 11:14 AM

Hey Fritz,
I've been extremely busy lately but t was handed the public records request you sent to Idaho County and wanted
to respond to it I talked to our county road supervisor, Gene Meinen about the road. He informed me that the
road is and always has been a United States Forest Service Road. He stated that the Forest Service has always
maintained it and Idaho County never has. He further stated it is not on the county road map. He also stated the
road is in an extremely remote area of Idaho County up above the Selway River. Mr. Meinen gave me the name
of an engineer at the Nez Perce National Forest Office in Grangeville, Joe Bonn, that is very familiar with the road
and its status. His phone number is 208-983-1950 if you want to call him. If I can be of any further assistance or if
you have any questions let me know.
Hope all is well with you and your family.
Sincerely, Kirk Macgregor, Idaho County Prosecutor

(
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DAVIDE. WYNKOOP
SHERER & WYNKOOP, LLP
730 N. MAIN ST.
P.O. BOX 31
MERIDIAN" IDAHO 83680
(208) 887-4800
FAX (208) 887-4865
lS.B. #2429
Attorneys for Defendant Kidder-Harris Highway District

IN THE DISTRICI' COURT OF THE SECOND ronICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.
Plaintiff,

vs.

)
)

CASE NO. CV-09-39906

)
)
)

SUPPLEMENTAL AFFIDAVIT
OF TERRY AGEE

)
)

IDAHO COUNTY,. a political subdivision
of the State ofldaho; KIDDER-HARRIS
lDOHWAY DISTRICT. a body politic and
Corporate of the State of Idaho.

)
)
)
)
)

Defendants.

)
)

STATE OF IDAHO )
) 58.

County of Idaho

)

TERRY AGEE, being first duly swom deposes and states!

1. I am the Road Foreman oftbe Kidder-Harris Highway District ("'District") and
make the following statements of my own personal knowledge;
2. Prior to my employment with the Kidder-Harris Highway district, I was

.. Q ')

Fa

:.1188874 865
I ' - I '\ 1 "

c

1

. . 'J 82 : a6 p
: . " ,_ V::1::10

contracted to perform road maintenance services for the United States Forest Service;
3. In the course of my work with the United Sta1esForest Service~ I perfonned

maintenance on all of the Coolwater Ridge Road including the portion of the Coolwater
Ridge Road which passes through the Paddisons~ property, at least annually from 1986 to
1989;

4. I never observed any member ofthe Paddison family to be present at the time
. I performed maintenance on the Coolwater Ridge Road where it passes through the
Paddison's property.

DATED this

Z0

day of July, 2010.

~ lQ;J9~

Terry Agee
SUBSCRIBED AND SWORN to before me this

dlJ day of July, 2010.

Notary Public for I~
,
Residing at: .
My Commission Expires:

.
+es
. ID
q . I 5" -dO II

CERTIFICATE OF SERVICE

Jtt rt

I HEREBY CERTIFY that on this
day of July. 2010. I served a true and
correct copy of the foregoing SUPPLEMENTAL AFFIDAVIT OF TERRY AGEE upon the
following, by the method indicated below:
XX via facsimile to 208-578-0564
Fritz X. Haemmerle
HAEMMERLE & HAEMMERLE, P.L.L.C.
400 South Main St., Suite 102
P.O. Box 1800
Hailey, ID 83333

Kirk A. MacGregor
Idaho County Prosecuting Attorney
P.O. Box 463
Grangeville, ID 83530

XX via facsimile to 208-983-1740

SUPPLEMENTAL AFFIDAVIT OF TERRY AGEE - 3
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IN THE DISTRICT COURT OF THE SECOND
IC
CT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
)
)
)
)
Plaintiff,
)
)
v.
)
)
IDAHO COUNTY, a political subdivision )
of the State ofIdaho; KIDDER-HARRIS )
HIGHWAY DISTRICT, a body politic and)
corporate of the State of Idaho,
)
)
Defendant.
)
)

PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.

CASE NO. CV09-39906
OPINION AND ORDER ON
MOTIONS FOR SUMMARY
JUDGMENT

This matter is before the Court on Plaintiffs Motion for Summary Judgment and
Defendant Kidder-Harris Highway District's Cross Motion for Summary Judgment. The Court
heard oral arguments on this matter on July 22,2010. Plaintiff was represented by attorney Fritz

x. Haemmerle.

Defendant Kidder-Harris Highway District was represented by attorney David

E. Wynkoop. Defendant Idaho County was represented by attorney Kirk A. MacGregor. The
Court, having read the motions, briefs, and affidavits submitted by the parties, having heard oral
arguments of counsel, and being fully advised in the matter, hereby renders its decision.

Paddison Scenic Properties v. Idaho County, et al.
Opinion & Order on Motions for Summary Judgment
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BACKGROUND
The parties agree there are no material facts in dispute, making determination of the issue
proper as a matter of law. In 1931, Alberta and Lichty Krahn and Mary Reed, prior owners of
the property at issue, executed right-of-way deeds granting to the United States of America 1 a

fifty (50) foot wide easement "for the construction, repair, maintenance, and operation of a
common, main, or State public highway and as a connecting link in the aforesaid Coolwater
Ridge Project. . .. The party ofthe first part does also hereby dedicate the said right-of-way to
the general public for all road and highway purposes provided for in the laws of the State of
Idaho.,,2 The deeds include a reversion of the property interest to the deeding parties, their heirs,
successors, administrators, or assigns should the right-of-way as a public road ever be
discontinued by the proper authorities. 3 The Deeds were filed in Idaho County, Idaho on
February 24, 1932 by Forest Supervisor J.F. Brooks. 4
A public road, commonly known as the Coolwater Ridge Road, was constructed in the
area utilizing both U.S. Forest Service lands and the right-of-way easement granted by Reed and
the Krahns. Although the record does not reveal when a road was first completed or when it was
first used by the public for motorized travel, it appears to have been in use for over fifty (50)
years beginning as a very primitive road or path traveled by means of horse or foot. 5 The road
intersects with, and begins at, the Selway River Road, runs across the Paddison property on the
right-of-way easement and continues onto and across Forest Service property.6 The road
provides access to various forest service facilities and is utilized by the public for access to

1 The Court has not been asked to determine ifthe road is a public road under Federal law nor would it have
jurisdiction to do so. The Court's analysis and ruling are limited solely to the roads status under Idaho law.
2 Krahn and Reed Deeds as included in Exhibit 2 of the Affidavit of Fritz Haemmerle filed June 3, 2010.
3 Krahn and Reed Deeds as included in Exhibit 2 ofthe Affidavit of Fritz Haemmerle filed June 3, 2010.
4 Exhibit 2 to the Affidavit of Fritz Haemmerle filed June 3, 2010.
5 Second Affidavit of David Paddison filed July 16,2010 and Affidavit of Terry Agee filed July 6,2010.
6 Affidavit of Richard Paddison filed July 16,2010.
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Forest Service lands. The road, presumably constructed by the U.S. Forest Service, has at all
times been maintained and controlled by the Forest Service. 7 There is no record that the road has
at any time been maintained by Idaho County or the Kidder-Harris Highway District, although
the Coolwater Ridge Road is located within the boundaries of the Highway District, which
maintains the Selway River Road. 8
On November 30,2009, PlaintiffPaddison Scenic Properties filed a Complaint for
Declaratory Relief against Idaho County, seeking a ruling by this Court that the Coolwater Ridge
Road is not a public road or highway under the laws of the State ofIdaho. On December 11,
2009, Idaho County filed an Answer. On April 12, 2010, Plaintiff amended its Complaint upon
leave of the Court to add as a Defendant the Kidder-Harris Highway District. On June 3, 2010,
Plaintiff filed a Motion for Summary Judgment along with supporting affidavits and brief.
Kidder-Harris Highway District filed a Cross-Motion for Summary Judgment on June 6, 2010,
and on June 10, 2010 filed an Answer to Plaintiff s Amended Complaint. Supporting affidavits
and brief were subsequently filed by Kidder-Harris Highway District.
SUMMARY JUDGMENT STANDARD

When the parties have filed cross-motions for summary judgment, the Court must
evaluate each party's motion on its own merits. Intermountain Forest Mgmt.. Inc. v. La. Pac.
Corp.! 136 Idaho 233, 235, 31 P.3d 921, 923 (2001).

'~Summary judgment

is proper 'if the

pleadings, depositions, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to judgment
as a matter oflaw.' LR.C.P. 56(c)." Potlatch Education Association v. Potlatch School District

See Supplemental Affidavit of Terry Agee filed July 20,2010 and Affidavit of Richard Paddison filed July 16,
2010.
s Affidavit of Terry Agee filed July 6, 2010.
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No. 285, 148 Idaho 630,632,226 P.3d 1277, 1279 (2010). In the instant matter, the parties agree
there are no genuine issues as to any material fact, making judgment as a matter oflaw proper.
ANALYSIS
The issue before the Court is a challenging one because of the overlay of rights created
by the 1931 Deeds, which dedicated a public right in the property at issue to not only the United
States but also pursuant to State law. The Court's analysis makes no determination as to any
federal public right of access in the road and should in no manner be interpreted as doing so, as
this Court recognizes it is without jurisdiction to make such a determination. The Court may,
however, find it necessary to make certain presumptions in regard to the grant of public access
under federal law in order to fully analyze the issue of any State right of public access that may
exist in the road.
The parties agree the statutory requirements for public road status under Idaho law have
not been met. However, it is the Highway Department's position that Coolwater Ridge Road
was dedicated as a public road under common law dedication and/or that it is a public road by
prescriptive use. Plaintiff contends the road is not a public road under State law, as the necessary
elements under the theories proffered by the Highway Department have not been met.
CA) COMMON LAW DEDICATION
There are but a handful of Idaho cases to which the Court may look for direction and
authority on the issue of common law dedication for public use. Both parties have cited to the
same, albeit few, Idaho cases having some degree of applicability to the facts before the Court.
Yet, with each of the cases the parties assert very different interpretations of the respective court
opinions, a sure sign of the challenge facing the Court given the very minimal Idaho law on the
issue.

Paddison Scenic Properties v. Idaho County, et al.
Opinion & Order on Motions for Summary Judgment

4

Oy
t 00

In one of the more recent cases on the issue, the Court stated, "The elements of a
common law dedication as established in Pullin v. Victor are '(1) an offer by the owner, clearly
and unequivocally indicated by his words or acts evidencing his intention to dedicate the land to
a public use, and (2) an acceptance of the offer by the public.' 103 Idaho 879, 881, 655 P.2d 86,
88 (Ct.App.1982)." Farrell v. Board o/Commissioners, Lemhi County, 138 Idaho 378, 384, 64
P.3d 304 (2002). "[U]nder Idaho law a dedication, whether express or common law, creates an
easement." Ponderosa Homesite Lot owners v. Garfield Bay, 143 Idaho 407, 410, 146 P.3d 673
(2006). In the instant matter, the parties agree there was a clear and unequivocal intent on the
part of landowners Reed and Krahn in 1931 to dedicate the property at issue for a public use
roadway. In dispute is whether there has been acceptance of the offer sufficient to meet the
requirements of a common law dedication. Plaintiff contends acceptance must be made by a
political subdivision or agency of the State. Defendant Highway Department and Idaho County,
orally joining the position asserted by the Highway Department, contend the element of
acceptance is met where there has been long term use by the public.
One of the earliest cases addressing common law dedication of a road is Thiessen v. City

0/ Lewiston, 26 Idaho 505, 144 P. 548 (1914).

The Thiessen Court had before it the issue of

whether an oral offer of dedication was sufficient to meet the first element of a common law
dedication and whether there had been acceptance of the oral dedication. During its analysis the

Thiessen Court looked to the case of Morgan v. Chicago & A.R.R. Co., 96 U.S. 716,24 L.Ed.
743 (1877), a United States Supreme Court case that not only provided direction for the Thiessen
Court, but also provides direction on the issue before this Court.
In an effort to determine whether the public could accept only that portion of the
dedication needed for the purpose intended, the Thiessen Court adopted the finding of other
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courts that ruled use by the public is sufficient to meet the acceptance element necessary for
common law dedication. Quoting from a Wisconsin case and citing to cases from New York,
Connecticut, and Iowa, the Thiessen Court noted, "'User9 by the public is a sufficient acceptance
of a dedication for the purpose of a way to invest a right of way to the public.' (Buchanan v.

Curtis, 25 Wis. 99, 3 Am. Rep. 23; Holdane v. Cold Spring, 23 Barb. (N.Y.) 103; Green v.
Canaan, 29 Conn. 157; Hanson v. Taylor, 23 Wis. 548; State v. Tucker, 36 Iowa, 485.)."
Thiessen v. City of Lewiston, 26 Idaho at 513.
The Thiessen case is the only Idaho case the Court was able to find that addresses the
issue of long term use by the public as constituting acceptance for purposes of common law
dedication. It would appear the parties were also unsuccessful in finding any Idaho case law
outside of Thiessen that addressed the issue, as the parties directed the Court to no other case law
on point. While the parties cited to a variety of additional cases in support of their respective
positions, all are distinguishable from the facts and issue the Court must decide here. The Court
will, however, address the majority of cases cited by the parties for purposes of creating a
complete record.
Plaintiff cites to French v. Sorensen, 113 Idaho 950, 751 P.2d 98 (1988) for the
proposition that acceptance is only met if a common law dedication is accepted by a political
subdivision or state agency, i.e. in this case Idaho County or the Highway District. Plaintiff,
relying on language in footnote 3 of the French opinion, argues that otherwise, a private
individual or the Forest Service could force a city, county or highway district to maintain a road
for public use against the entities will. However, footnote 3 of the French Opinion is a

The term "user" is consistently used throughout the Opinion as well as in older cases addressing whether a road
has become a public road (See Meservey v. Gulliford, 14 Idaho 133, 93 P. 780 (1908)). It appears by its use to be a
term coined to mean long term use by the public.

9
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discussion as to the necessary elements of a statutory dedication, not a common law dedication.
The facts in French v. Sorensen involved a section of public road that the county formally
abandoned and, after reversion to private status, was maintained by the Forest Service with the
permission of the private landowner. The French v. Sorensen Court rejected the proposition that
maintenance by the Forest Service of a private road, not a road recognized as a public road,
could subsequently impose upon a State entity the burden of thereafter maintaining the road at
the public's expense. Thus, the case is distinguishable from the instant matter and does not stand
for the proposition asserted by Plaintiff.
Plaintiff next directs the Court to Pullin v. Victor, 103 Idaho 879, 655 P.2d 86 (Ct.App.
1982) and asserts the case stands for the premise that an official acceptance by a political
subdivision or State agency is necessary in order for a common law dedication to be complete.
The Pullin Court, while clearly addressing whether the City of Kimberly had committed some
act that indicated acceptance of certain platted roads as public, had no reason to address the issue
of whether long-term public use meets the element of acceptance, as the facts in the case did not
require the Court to make such a determination. Significant, however, is the Pullin Court's
articulation of the elements necessary for common law dedication, that being "(1) an offer by the
owner, clearly and unequivocally indicated by his words or acts evidencing his intention to
dedicate the land to a public use, and (2) an acceptance of the offer by the public." Pullin v.

Victor, 103 Idaho at 881. (emphasis added). There is no language in the Pullin Opinion that
rejects the Thiessen holding that long-term use by the public may meet the element of acceptance
for purposes of common law dedication.
Finally, Plaintiff directs the Court to Stafford v. Klosterman, 134 Idaho 205, 998 P.2d
1118 (2000) in support of its position that there must be an affirmative act of acceptance by the
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proper public officers before common law dedication is complete. In Stafford, Defendant
Klosterman did not assert the roads at issue were public under the common law dedication theory
but rather, he asked the Court to adopt a new theory or new class of 'public' road that requires
maintenance by the adjacent landowners for the benefit of the pUblic. Id. at 207. The Stafford
Court clearly stated that the issue it was deciding did not involve the theory of common law
dedication, stating:
Even if the cases related to dedication by the common law method have
continuing viability, they do not aid Klosterman, because he does not claim Peck
Road or the sixty-foot easement to be public roads as that concept is recognized in
Idaho law. He claims a form of public road easement which involves no public
responsibility. Under the Klosterman theory, the adjacent landowners would have
the responsibility for maintenance of the roadways for the benefit of the general
public, although there is no agreement to that effect by the adjacent landowners.
That type of public roadway is not recognized in Idaho.

Stafford v. Klosterman, 134 Idaho at 208-209.
Plaintiff argues that the Stafford Court held that no dedication or transfer of a private road
to the public can be made without a specific act of acceptance by a political subdivision or state
agency. Stafford v. Klosterman, 134 Idaho at 208. However, what Plaintiff fails to note is that
the Stafford Court was quoting language from I. C. § 50-1309, a statute. specific to plats. The
Court finds the case distinguishable and inapplicable to the instant case.
In 2002, the Idaho Supreme Court declared the legal theory of common law dedication
alive and well in Idaho. See Farrell v. Board o/Commissioners o/Lemhi County, 138 Idaho
378, 64 P.3d 304 (2002). The only Idaho case that has ever addressed the issue of long-term
public use as constituting acceptance for purposes of common law dedication is Thiessen v. City

0/ Lewiston, 26 Idaho 505, 144 P. 548 (1914).

In Pugmire v. Johnson, 102 Idaho 882,643 P.2d

832 (1982), the Idaho Supreme Court cited to Thiessen, noting that the case held that "use by the
public is sufficient acceptance of a dedication for the purpose of a way to invest a right-of-way to
Paddison Scenic Properties v. Idaho County, et al.
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the public." Id. at 885. Thiessen remains good law and is the authority the Court finds it must
follow. Applying Thiessen to the instant matter, the Court finds there was a clear and
unequivocal offer by way of deed in 1931 by landowners Alberta and Lichty Krahn and Mary
Reed to dedicate the land at issue for a public right-of-way under both federal and state law and
acceptance of the offer by the public is evidenced by the long-term use of the road by the public,
who utilize the road along with the Forest Service as a means to access Federal public lands.
(B) PRESCRIPTIVE EASEMENT

There is equally as little case law on prescriptive easements for purposes of a public road
as there is on the issue of common law dedication. There is no Idaho case law that recognizes a
common law theory of public prescriptive easement. However, there exists within Idaho
statutory law a provision providing for a prescriptive easement for public use purposes.
A county [or highway district] may also gain control of a roadway by prescription
under I.C. § 40-202(3) if the road is publicly used and maintained for a sufficient
length oftime. "[A] public road may be acquired: (1) if the public uses the road
for a period of five years, and (2) the road is worked and kept up at the expense of
the public." Ada County Highway Dist. v. Total Success Inv., L.L.c., 145 Idaho
360,365, 179 P.3d 323, 328 (2008) (citing I.C. § 40-202(3». The County [or
highway district] must prove these elements by a preponderance of the evidence.
Floyd v. Bd o!Comm'rs, 137 Idaho 718, 724, 52 P.3d 863, 869 (2002).

Lattin v. Adams County, 2010 WL 2757247 (July 2010).
Within the statutory scheme providing for a public prescriptive easement, as found at I.C.

§ 40-202(3), is a statutory definition of "expense of the public.
"Expense of the public" means the expenditure of funds for roadway maintenance
by any governmental agency, including funds expended by any agency of the
federal government, so long as the agency allows public access over the roadway
on which the funds were expended and such roadway is not located on federal or
state-owned land.
I.C. § 40-106(3).

Paddison Scenic Properties v. Idaho County. et al.
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Plaintiff contends that because the road has been maintained by the Forest Service, rather
than Idaho County or the Kidder-Harris Highway District, it has not been "worked and kept up at
the expense of the public." In support of its position, Plaintiff cites to French v. Sorensen, 113
Idaho 950, 751 P.2d 98 (1988). Plaintiff contends that under the holding in French, maintenance
by the Forest Service does not qualify as "at the expense of the public." The Court finds Plaintiff
interprets the holding in French over broadly.
The facts in French are distinguishable from the instant matter, and it was those
distinguishable facts that were critical to the Court's finding that maintenance of the road by the
Forest Service was not "at the public expense" as required by I.e. § 40-202(3). The road at issue
in French was a recognized public road that eventually became known as State Highway 75.
When the segment of road at issue was replaced by a new road in a new location, Custer County
entered an order abandoning the replaced segment. The abandoned segment, which had been
maintained by Custer County prior to abandonment, was maintained by the Forest Service after
abandonment as the segment was located between two stretches of Forest Service road. In 1981,
approximately forty-two (42) years after the order of abandonment was entered, Custer County
declared the abandoned segment public road under I.C. § 40-202, after finding the road had
continued to be used by the public as a highway and that it had been maintained by the Forest
Service.
On appeal, the Court found the segment of road at issue had become private road upon
the issuance of the county's order of abandonment. French v. Sorensen, 113 Idaho at 951. The
Court further found the Forest Service expended funds maintaining the road knowing the road
was private and knowing maintenance by the Forest Service could occur only by permission of
the landowner. French v. Sorensen, 113 Idaho at 953-954. The road's private character, due to

Paddison Scenic Properties v. Idaho County, et al.
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abandonment by the county, negated the expenditure of Forest Service funds from meeting the
"at the expense of the public" requirement in I.C. § 40-202, not the fact that it was federal funds
rather than county or highway district funds that were expended. Clearly the facts in French are
distinguishable from the instant matter and the holding inapplicable to the issue before this
Court, as the Forest Service has maintained Coolwater Ridge Road with full knowledge that it is
a public road.
The same factual distinction exists in Burrup v. Stanger, 114 Idaho 50, 753 P.2d 261
(Ct.App.1988), the other case cited by Plaintiff. The Burrup Court noted that a Forest Service
employee testified Forest Service use and maintenance of the road at issue was by permission of
the landowner, with care being taken so as not to disturb the private property. As a result, the
Court found the road had not been maintained at the expense of the public as required by I.C. §
40-202, but rather the Forest Service had done maintenance on a private road in order to
facilitate the permissive use given the Forest Service by the landowner.
Idaho's appellate courts have not ruled that in general, maintenance of a road by the
Forest Service does not qualify as "at the expense of the public" as that term is used in I.e. § 40202(3), nor would such a holding be consistent with the statutory scheme. Idaho's legislature
specifically defined "expense of the public" as including expenditures by any agency of the
federal government so long as the road is public in character and the road is not located on
federal or state land. In French and in Burrup, the Forest Service expenditUres for maintenance
did not qualify under I.C. § 40-202(3) as "at the expense of the public" as the roads were known
by the Forest Service to be private in character. In the instant matter, the road at issue is not on
federal or state land and it is undisputed that it is a road open to the public. Therefore, the funds
expended by the Forest Service to maintain that portion of public road known as Coolwater
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Ridge Road, including the segment that runs through Plaintiffs private property, is maintenance
done at the "expense of the public"
The second element required for a public prescriptive easement is public use. The parties
agree the segment of road at issue is used by the public and has been for more than the statutory
requirement of five (5) years. However, under the authoritative case law, the use must be
qualified. In French v. Sorensen, the Court found the issue of public use more complex than it
appears on the surface. to
"There is more to the law than meets the eye by a reading of I.C. 40-202." Justice
Bakes' opinion in Tomchakv. Jefferson County [108 Idaho 446], 700 P.2d 68
(1985) averted to the extensive variations of circumstances that can be
encountered in a dispute concerning application of the public easement aspect of
I.e. 40-202. It appears from a reading of other cases, commencing with the old
and proceeding to the more recent of the Idaho Supreme Court and Idaho Court of
Appeals concerning public acquisition of road easements, that there has been a
change of thinking; from, simply, public funds expended for maintenance, plus
public use, equals public prescription-to more complex inquiries, including:
"' ... frequency, nature and quality of the public's use and maintenance
of the road and the intentions of the landowners and county relevant to the
use and maintenance.' Tomchak, supra, [700 P.2d] at 70.

French v. Sorensen, 113 Idaho at 952.
In Burrup, the Court qualified the public use element by stating, "The primary factual
questions are the frequency, nature and quality of the public's use and maintenance .... The
public's use of the road must have been more than only casual and desultory." Burrup v.

Stanger, 114 Idaho at 53. In the instant matter, public use of Coolwater Ridge Road is limited,
albeit because of the controls exercised by the Forest Service. In the affidavits of Richard
Paddison and David Paddison, filed July 16,2010 and which are unrefuted, the Paddisons state
the Forest Service has a gate on the segment of road at issue and that the gate is closed seven (7)
10 In French v. Sorensen, the Supreme Court found the opinion of the trial court so well written that it simply
adopted the opinion as its own. However, for purposes of quoting from the adopted opinion, this Court will treat the
opinion as being that of the Supreme Court.
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to nine (9) months of the year (September through April or May). In the affidavit of Terry Agee,
filed July 6, 2010, he states he lives near the Coolwater Ridge Road and has done so for fifty
(50) years. Mr. Agee states that he has used the road and has observed heavy use of the road by
the public for recreational purposes but, he provides no

~nformation

as to whether he has

observed year around use of the road or only use during the short period of time the gate is open.
The Court finds there is insufficient evidence in the record to determine for purposes of summary
judgment that the public's use of Coolwater Ridge Road, in regard to the segment at issue, has
been used by the public sufficiently to meet the necessary element for a public prescriptive
easement, as that use has been defined by Idaho case law.

CONCLUSION
The Court finds that, because of the unique facts in the case, the complexity that exists
because of the overlay of federal and state rights and jurisdiction, and because of the limited case
law providing direction on the issue, certain common sense observations must be taken into
consideration in deciding the instant matter. Plaintiff has placed great weight on the fact that
Coolwater Ridge Road has at no time been maintained by Idaho County or the Kidder-Harris
Highway Department, nor has the road been included on any of the road maps of the County or
the Highway District. However, the Court finds these facts to have minimal weight when all the
relevant facts are considered as a whole.
The property at issue is unique in that it is among a small number of private properties
that sit alongside the Selway River and are nestled within the Clearwater National Forest.
Coolwater Ridge Road provides access to Forest Service land, allowing Forest Service personnel
access to Forest Service facilities and allowing the public a means of access to federally owned
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lands for recreational and other outdoor activities. The 1931 Deeds dedicated the designated
property for the creation of a public road and clearly intended the dedication to grant a public use
easement that met both federal and state law. Because federal jurisdiction trumps state
jurisdiction, and because the dedicated property lies within the Clearwater National Forest and
provides access to Forest Service lands, it was reasonable that the Forest Service took control of
the dedicated lands, building and maintaining the road without assistance from any state political
subdivision or agency. However, for purposes of common law dedication, there is no
maintenance requirement, only a dedication and acceptance by the pUblic. The dedication of the
grantors was clear and unequivocal and, to a nearly equal degree, so was acceptance by the
public. The road has provided the public access to federally owned Forest Service land for at
least fifty (50) years, albeit with certain controls by the Forest Service. Based on the holding in

Thiessen v. City ofLewiston, the Court finds the segment ofthe Coolwater Ridge Road at issue is
a public road under Idaho law by way of common law dedication.

ORDER

The Motion for Summary Judgment filed by PlaintiffPaddison Scenic Properties is
hereby DENIED.
The Cross-Motion for Summary Judgment filed by Defendant Kidder-Harris Highway
Department is hereby GRANTED.
Dated this

Paddison Scenic Properties v. Idaho County, et al.
Opinion & Order on Motions for Summary Judgment
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-'1- day of September 2010.

CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing OPINION AND ORDER ON MOTIONS
FOR SUMMARY JUDGMENT was:

___ hand delivered via court basket, or

V

.

'::1.tf..
mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this ~ d~y of

September, 2010, to:

Fritz X. Haemmerle
PO Box 1800
Hailey, ID 83333

David E. Wynkoop
PO Box31
Meridian, ID 83680
Kirk A. MacGregor
PO Box 463
Grangeville, ID 83530
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IN THE DISTRICT COURT OF THE SECOND
IA
T OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.
Plaintiff,

v.

)
)
)
)
)
)
)
)

CASE NO. CV09-39906
JUDGMENT

IDAHO COUNTY, a political subdivision )
of the State ofIdaho; KIDDER-HARRIS )
HIGHWAY DISTRICT, a body politic and)
corporate of the State ofIdaho,
)
)
Defendant.
)
)
It is hereby the Judgment of the Court that the portion of the Coolwater Ridge Road that

runs on property titled to the Paddison Scenic Properties and is located in Idaho County and
within the boundaries of the Clearwater National Forest is public road pursuant to the laws of the
State of Idaho.
Dated this

Paddison Scenic Properties v. Idaho County. et al.
Opinion & Order on Motions for Summary Judgment
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day of September 2010.

CERTIFICATE OF MAILING
I hereby certifY that a true copy of the foregoing JUDGMENT was:

___ hand delivered via court basket, or

V

mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this
September, 2010, to:

Fritz X. Haemmerle
PO Box 1800
Hailey, ID 83333

David E. Wynkoop
PO Box 31
Meridian, ID 83680
Kirk A. MacGregor
PO Box 463
Grangeville, ID 83530
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J1 day of
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FRITZ X. HAEMMERLE
HAEMMERLE & HAEMMERLE, P.L.L.C.
400 South Main St., Suite 102
P.O. Box 1800
Hailey, ID 83333
tel: (208) 578-0520
FAX: (208) 578-0564
ISB # 3862

IDAHO COUNTY DISTRICT COURT
"" ' n FILED
{)
AT::::1." 0 I O'CLoCK--L.M.

OCT 12 2010
ROSE E. GEHRING
C Ell
F DISTRICT COURT
'J~~~~~~~~DEPmY

Attorneys for Plaintiff, Paddison Scenic Properties, L.C.
IN THE DISTRICf COURT OF THE SECOND JUDICAL DISTRICf OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

PADDISON SCENIC PROPERTIES,
FAMILY TRUST, L.C.

) Case No. CV-09-39906
)

) NOTICE OF APPEAL
)

Plaintiff!Appellant,

) Fee: L(4) - $101.00

)
)
)
)
IDAHO COUNTY, a political subdivision )
of the State of Idaho; KIDDER-HARRIS
)
IDGHWAY DISTRICT, a body politic and )
)
corporate of the State of Idaho,
)
________~D~e~re_n_dan
__~~_es~p_o~nd=e~n~~~.___)

vs.

TO: THE ABOVE-NAMED RESPONDENTS, IDAHO COUNTY AND ITS ATTORNEY, KIRK
A. MACGREGOR, IDAHO COUNTY PROSECUTING ATTORNEY, P.O. BOX 463,
GRANGEVILLE, IDAHO 83530; AND THE KIDDER-HARRIS HIGHWAY DISTRICT AND
ITS ATTORNEY OF RECORD, DAVID E. WYNKOOP, P.O. BOX 31, MERIDIAN, IDAHO
83680; LINDA CARLTON, THE COURT REPORTER FOR THE HONORABLE JUDGE
BRUDIE, 425 WARNER, LEWISTON, IDAHO 83501; AND THE CLERK OF THE ABOVEENTITLED COURT

1.

The above-named Appellant, Paddison

Scenic Properties, Family Trust, L.c.

("Paddison"), appeals the Court's Judgment Dated September 17,2010 ("Decision"), including the
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memorandum decision on cross-motions for summary judgment dated September 17,2010, and all
other rulings made subsequent to the Decision, Honorable Jeff M. Brudie, District Judge for the
.

Second Judicial District, in and for the County of Idaho,/presiding.
2.

That the party has a right to appeal to the Supreme Court, and the judgment

described in paragraph 1 is appealable pursuant to I.A.R. 11(a)(1).
3.

Issues on Appeal: Whether the trial court erred in denying Paddison's Motion for

Summary Judgment and granting the Cross-Motion filed by the Kidder-Harris Highway District
("Highway District") and Idaho County ("County"), said rulings raising the following issues:
a. Whether the right-of-way was created under a common law or statutory
dedication theory;
b. Whether a "prescriptive" right-of-way was created under Idaho's road creation
statutes (I.e. § 40-202);
c. Whether the right-of-way became a public road under R.S. 2477;
d. Whether under Idaho Code Sections 40-104(6) and 40-109(1), there can be a
right-of-way created under State law, when the right-of-way is claimed as a
Federal roadway; and
e. Whether material issues of fact were present on any of the aforementioned issues.
4.

No order has been issued sealing all or any portion of the record.

5.

(a) Is a reporter's transcript requested? Yes.
(b) The Appellant requests the preparation of the following portions of the reporter's

transcript: the oral argument from the hearing on July 22,2010 on the Motion and Cross Motions
for Summary Judgment.
(c) The Appellant does not request preparation of the transcript in a compressed
format.
6.

The Appellant requests the following documents to be included in the clerk's record
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in addition to those automatically included under Rule 28, I.A.R., and the following documents,
. charts, or pictures offered or admitted as exhibits to be copied and sent to the Supreme Court:

(a) Affidavits and Other Documents:
a. Stipulation of Facts;
b. Affidavit of Fritz Haemmerle, with attached Exhibits 1 and 2;
c. Affidavit of David Paddison;
d. Second Affidavit of David Paddison;
e. Affidavit of Richard Paddison;
f. Affidavit of Terry Agree; and
g. Supplemental Affidavit of Terry Agree.

(b) Appellant's Brief and Response Brief lodged or fIled in the District Court on the
Motion for Summary Judgment
(c) Respondents Brief in Opposition to the Plaintiffs Motion for Summary
Judgment and in Support of Kidder-Harris Highway District's Cross-Motion for
Summary Judgment lodged or fIled in the District Court.

7.

I certify:
(a) That a copy of this notice of appeal has been served on the reporter at the address
shown in the Certificate of Mailing;

(b) That the clerk of the district court has been paid the estimated fee for preparation
of the reporter's transcript, to-wit: $200.00;
(c) That the estimated fee ($100.00) for preparation of the clerk's or agency's record
has been paid;
(d) That the appellate fIling fee has been paid; and
(e) That service has been made upon all parties required to be served pursuant to
Rule 20.
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DATED this

g

day of October, 2010.

~HAEMMERlE' PlLC
t?{itzXIiaemmerle
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CERTIFICATE OF SERVICE

~

I hereby certify that on the
day of October, 2010, I served a true and correct
copy of the within and foregoing document upon the attorney(s) named below in the manner noted:
Kirk A. MacGregor
Idaho County Prosecuting Attorney
P.O. 463
Grangeville, ID 83530
David E. Wynkoop
SHERER & WYNKOOP, LLP
P.O. Box 31
Meridian, ID 83680
Linda Carlton, CourtRep(;"rter
425 Warner
Lewiston, ID 83501

:;c.*-

By depositing copies of the same in the United States Mail, postage prepaid, at the
post office at Hailey, Idaho.
By hand delivering copies of the same to the office of the attorney(s) at his offices in
Hailey, Idaho.
By telecopying copies of same to said attorney(s) at the telecopier number
_ _ _ _ _, and by then mailing copies of the same in the United States Mail,
postage prepaid, at the post office at Hailey, Idaho.

Fri~mmerle
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

Paddison Scenic Properties,
Family Trust, L.C.,
Plaintiff/Appellant,

Supreme Court No.
Idaho County No. CV 09-39906

vs.

Idaho County,
Kidder-Harris Highway District,
Defendant/Respondents.)

CLERK'S CERTIFICATE
RE: EXHIBITS

)

STATE OF IDAHO
county of Idaho
I, Rose E. Gehring, Clerk of the District Court of the
Second Judicial District of the State of Idaho,
County of Idaho,

in and for the

hereby certify that the following are all the

exhibits admitted or rejected to-wit:
NO EXHIBITS WERE ENTERED IN THIS CASE
Dated this 18th day of October 2010.

ROSE E. GEHRING, Clerk

CLERK'S

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO t IN AND FOR THE COUNTY OF IDAHO

Paddison Scenic Properties t
Family TrusttL.C.
Plaintiff/Appellant,

IDAHO COUNTY NO. CV 09-39906

vs.

CLERK'S CERTIFICATE

Idaho CountYt
Kidder-Harris Highway District
Defendant/Respondents.

STATE OF IDAHO
County of Idaho
I, Rose E. Gehring t Clerk of the District Court of the
Second Judicial District t of the State of Idaho,

in and for the

County of Idaho t do hereby certify that the above and foregoing
Record in the above entitled cause was compiled and bound under my
direction t and is a true t full and correct Record of the pleadings
and documents as are automatically required under Rule 28 of the
Idaho Appellate Rules.
It

do further certifYt

that all exhibits t
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offered or

admitted in the above entitled cause, will be duly lodged with the
Clerk

of

the

Supreme

Court

along

with

the

court

reporter's

transcript and the clerk's record, as required by Rule 31 of the
Idaho Appellate Rules.
IN WITNESS WHEREOF,

I

have hereunto

set my hand and

affixed the seal of said Court at Grangeville, Idaho, this 18th day
of October 2010.
ROSE E. GEHRING, CLERK
BY:.~,~~~~~=T~~~~~

Deputy Clerk
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